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S5.A.: My Lord, I want to bring an application for the

trial to be postponed and the accused to be remanded in custody.
With the permission of the Court I want to call the investi=
gating-officer, Col. Smit, in support of my application.

COURT: To what date do you wish the trial to be postponed?

S.A.: My Lord, I've discussed this with my Learned Friends

and they will oppose the application. 8o I think we must
first see if a remand is granted, then we can decide on a date.

I will ask for a remand as long as possible.

COURT: In custedy? 10
S.A.: In custody.
CQURT: It may be very relevant whether you're asking for

a short remand or for @ long remand.

S.A.: My Lord, I think it _will become clear to the Court,

with respect, once I'vejfcalled Col. Smit.

COURT: Very well, yéurymay call him.

S.A.: Thank you, My Lord:

S.A. Cails:

JAN DE BRUYN SMIT, S.S. -

CQURT: Thank you for your co-operation, the éccused is s

English speaking and it would facilitate matters very much.
-~~~ It is a pleasure, My Lord.

EXAMINATION BY S.A.: You are a celonel in the Namibian Police

and investigating-officer in this case. --- That is correct.

Now the accused before eourt, when was he arrested?
~~— The accused was arrested on 13 September 1989 at 13h00.

So he is iq custody now for more or less seven months,
if I'm correct? --- Yes, 7 months and 5 days to be correct.

The charge against the accused, c¢an you explain to

the Court, give to the Court more details about the charge? 30
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--- It was for the assassination of a political figure,
one Anton Lubowski who was a member of a political party in
Namibia, SWAPO, and the murder occurred on 12 September 1989,

S.A.: Say for instance the Court grants a remand and the

accused -1s not in custody, where can he go? --- The accused is
a citizen of Ireland, he has got no citizenship anywhere in
Africa or for that matter anywhere else, so he could only be
in Ireland or to be more specific, Belfast in Ireland.
Colonel, are you aware of any other suspects in this»

case? --- There are two more suspects in this case and 10
warrants for their arrests were issued on 2 February of this .
year, and their names are Mr L.A. Maree with an alias of Chap
Maree and one D.F. ,Du“Toit Burger.with an alias of Staal

Burger. These are the gwo other suspects in this case.

Sincethe warrants, werevissued, have you been looking

for them? --- I-was leoking for them Since 2 February, but

both the accused have disappeared, and could not be arrested.

And is this still the position? --- It is still
the position as far dsChap Maree is concerned but as far as
Burger is concerned the information I've got is that during 20
the week of 2 to 6 April, he made his appearance in Johannes=
burg, and accerding to what I know, he is still in Johannes=
burg but I am not {(interrupted).

Is there a chance of arresting him? --- Yes, at the
moment I think there is a chance, to arrest him.

As far as the witnesses are concerned, the witnesses
in this case? --- My Lord, I went down to Johannesburg and
interviewed four witnesses, and alsc served subpoenas on . them.
The first witness is Abram Van 2yl, the second witness 1is

Carl C. Botha, better known as Calla Botha. The subpoenas 30
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for these two witnesses I served on their advocate, Adv. Etienne
Du Toit in his chambers in the Scheiner Chambers in Jchannes=
burg and he consulted with them the same evening, and I was
later informed that they are unwilling to attend this court

case today. That was served on 9 April at 17h00.

S.A.: Sorry, but let us take it step by step. The first
witness was? --- Abram Van Zyl.

What is his nickname? --- His nickname is Slang Van
Zyl.

And you served the subpoena on him when? --- On § M(i

April at 17h00.

Have you got a statement from this witness? --- I've

got a statement from Mr“Van Zyi,.
When wastthis statement taken? --- This statement
was taken during.sJanuapywof this year, I am sorry, during

February, I amhot certain.

COURT: In Johannesburg? ——- In Preéforia.

S.A.: My Lord, I ask permission to hand in this subpoena

as EXHIBIT A. What' is| the pesition at the moment with

this witness Van Zyl, is he here today? --- He is not here 20

today, he did not arrive. .
What is your information? --- My information is

that he is definitely not coming, and do not wish to give
evidence in this case.

Did he give any reason,to you? --- He gave no reason
toc me except that he does not want to get involved, that is -
according to his advocate.

The second witness? --- The second witness is Carl C.
Botha, better known as Calla Botha. The subpoena was served

on him on the same date, on 9 April, 17h00 in the chambers 30
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of his advocate, Adv. Etienne Du Toit.

S.A.: Bave you got a statement from this Botha? --- I

don't have a statement of Mr Calla Botha.

Why not? --- I've made arrangements with Mr Botha
on various occasions, but on each occasion there was some or
other excuse that I could not get hold of him. Eventually
I got through to his advocate, Mr Du Toit, who promised that
he will draw up a statement and hand that over to me, and that
did not happen vet.

Now is he here today? --- He is not here today, My
Lord. .

What is your information? --- My information is
also the same, that he does not) wish to get involved in this
case by giving evidehce.

I hand this subpoena in "8s EXHIBIT B, My Lord. —--
The third witness dsMryFerdinand Barnard, I sérved this
subpoena on 8 April at I8h00 at hds hoﬁse in Roocdepoort. I
spoke to him personally. I have a statement of this witness.
He informed me the next day ¥interrupted).

What is the date of the statement? --- The stateme‘
was taken during December and also in November, there are two
statements.

And what is the position with that witness, is he
here ¥oday? --- The witness also did not arrive. According to
information or what he told me, he had received legal advice
not to attend the court case because according to him it was
a political matter and he does not wish to get inveolved.

I hand that subpoena in as EXHIBIT C, My Lord. ---
The fourth witness is an ex-policeman, ex detective sergeant

W. Knox. I have a statement of this witness. I served this
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subpoena on 9 April at Brixton, Johannesburg. He is not here

today and he informed me that due to business appecintments he

is unable to attend this matter today.

S.A.: I hand that subpcena in as EXHIBIT D, My Lord. If

the Court grants a remand, what do you think, colonel, would be

the chances of getting these witnesses? --- It is a difficult
guestion but to my own knowledge I can testify here that at
least Mr Barnard will definitely not attend, he told me so.

Mr Botha won't attend and Mr Van Zyl might attend but I can't

be certain about that. As far as Mr Knox is concerned, he is 10

unwilling and I also doubt that his excuse is substantiated .
with business appointments.
-~- The last resort is

What is the\last resdrt.now?

that I doubt that these ,witnesses wfll attend court here in

Namibia to testify in this case.

So is'dt copreet, that the ofly way now to get these

witnesses is through diplematic channéls? --- If possible, yes,

that would be the only way out of this.

Do you know=ofilany existing agreements between

agreements, according 20

the two governments? --- There are no
to what I've, to my knowledge.

NO FURTHER QUESTIONS BY S.A.

CROSS-EXAMINATION BY DEFENCE: Cel. Smit, for what period of

time have you been a police officer? Approximately, I am not

trying to confuse you. --- 27 years approximately.

27 years. You are the chief investigating-officer

in this case, is that correct? --- That's correct.

I accept unreservedly that you carried out. very
extensive investigations into the background of this particular

case and all the facts relating to this particular case? --- 30
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That is correct.

DEFENCE: Your investigations, as you've indicated, indicated
that this was what is regarded& as an apparent political

' assassination, is that correct? -- I would say so.

You are absolutely satisfied that without the four
witnesses you've mentioned being present, the chances of
securing a conviction in this particular case seems to be very
rehote, is that correct? --- That is also correct.

You‘'re also convinced that for the purposes of the
proper adjudication of this case, it is absolutely essential
that Messrs Burger, Staal Burger and Mr Chappie Maree, be "
extradited and Jjoined in this particular indictment, is that
correct? --- That{is’ also correct.

I would like to have 3" little more about the back=
ground of these gentlemen,/ without~going too deeply into
the case. AlX six.the 'gentlemen you've referred to, i.e.
Messrs Burger, Mareg,)/Botha, Barnard, Kﬁox and Van 2yl, are

all experienced policemen, 1s that correct? --- That is correct,

ex-policemen.
Ex-policemen. At some stage or another at least . :

five of them were associated with the Brixton murder and
robbery sguad, is that correct? --~= That is correct.

And if I were to describe them as very .experienced
policemen, I'm not tryiﬁg to flatter them, that is indeed a
fact, is that correct? --- That is a fact.

As a matter of fact, at one stage or another
Col. Burger was the head of the Brixton murder and robbery
squad, is that correct? --- That is also correct.

I accept that his appointment was subject to ability,

and for no other reason, is that correct? --- That must be soc. 3
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DEEENCE: I accept that these gentlemen, because of the

positiocns they occupied, are also fully aware of the pros and

cons of giving evidence, is that correct? --- That is also

correct.

It is also correct that the four gentlemen, i.e. to
say Messrs Botha, Van Zyl, Barnard and Knox, were in fact
given indemnity by the Attorney-General of the Republic of

Namibia from possible prosecution, is that correct?

COURT: Which four, Mr Grobbelaar?
DEFENCE: Messrs Botha, Barnard, Van Zyl and Knox. —-- HWell,

more specifically Mr Botha but that could also count for the "

other three.

Look, I'm¥nct trying teytrap you, Mr Smit. Unfor=
tunately I am in the invidious pesition that I have to read
the newspapers 4in order to gauge whattis apparently going on
in this case, but I den'tyblame my Learned Friend. I mean
he could only, cbviously, provide me witﬁ‘that amount of
information, but if I understood - My Lord, I can't speak

from persconal knowledge but) I was driving to chambers in

Pretoria when I heard on the radio that the present Attorney- .20

General, please, I am not a witness, had apparently granted
indemnity tc these gentlemen. --- That was specifically done,
I must correct myself, to Mr Abram Van Zyl and Mr Calla
Botha and one say that the same counts for Mr Barnard and
Mr Knox. ’

I mean these gentlemen, obviously because of their
past experience, are also fully aware of what an indemnity
means, isn't that so? --- That is correct.

I mean irrespective of the fact that an indemnity

had been given and promises had been made, I am not suggesting

i

30
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ulterior promises, these gentlemen, as you've correctly
indicated, you still doubt whether these witnesses will
ever attend court in order to testify, is that correct? I mean
that is the gist of your testimony, i1s that correct? --- That
is correct.
DEFENCE: I just want to resort to two octher gentlemen. I
don't want to go into the facts of this case, but it is also
alleged that the CCB, what is called the Civil Co-operation
Bureau, is zpparently inveclved in this entire matter, is that
correct? --- That is alleged. 10
COURT: For the purpose of the record, that is a department .
of the Department of Defence, of the Republic of South Africa.
DEFENCE: I thank%Your Lordship so much, thank you very much,
My Lord. And the CCB/and their activities are presently
the subject of an inguiry which 1s héld in the Republic, is
that correct? —-=- That is gerrect, it“is called the Harms
Commission.

And evidenge had, inter®alia, been given, I'm not
going to go into the full levidence, by Mr Van 2yl that the
CCB was apparently interested in the movements of the late ‘
deceased, is that correct? --- That is sc.

And that they apparently, I don't know who and I'm
not interested in that, but members of the CCB carried out
surveillance con the movements of the late.deceased on the
evening of 12 September 1989, is that correct? Look, I'm
speaking subject to correction. Please, I'm not trying to
mislead you. —--- No, I don't think that was the evidence given
by Mr Van 2yl. I think he mentioned. a surveillance on two
occasions during August of 1989.

But Mr Burger, the one gentleman you wish to add 30
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as an accused, jocin as an accused, apparently travelled to

Windhoek under the fictitious surname of Gagiano or something,

isn't that so? Look, you must please correct me, as I say

I wasn't there, I merely read it. --- No, I am not aware of

such, evidence to that effect.

DEFENCE : But in any case, to cut it short, you are aware

of the fact that the allegation is that the CCB is apparently

also involved in this particular assassination. Just to cut

it short, is that correct? --- That is correct.

And that the involvement and the killing of

Mr Lubowski, althecugh it hasn't been finally tried yet, is '.

of a political nature, is that correct? -- That is correct.

There isg¢dnother aspectywhich is very important. You

say that the warrants flor the arrest of Messrs Burger and

Maree were issued on Z2/Februapy 1989 /--- No, 1590.

Sorry, 1 am®™still behind times,

From the moment that warrants|were issued'for the arrests

of these two gentlemen, they went,so to speak underground,

is that correct? --- That is correct.

10

My Lord, my apologies.

As a matter of fact not a word has since been 20
heard from Mr Chappie Maree, is tﬁat correct? --- That is .
also correct.

But I mean you will readily concede that with the
expertise these gentlemen have, because of their former
position and because of their obvicus influence in the
Republic, I mean for them to appear and disappear are the
easiest of things, is that correct? --- That is so.

Now on the assumption that the authorities in the
Republic have all that amcocunt of clout, the full clout of

30

the South African Police Force was given to you in order to
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try and arrest Mr Burger, is that correct, after he had gone

underground, 1is that cerrect? --- That is also correct.
DEFENCE: This was with the assistance of the full might
of the South African Police Force, is that correct? --- That

is correct.

And that was irrespective of the fact that Mr Burger
was extremely well known in the Republic of Scuth Africa,
is tﬁat correct? --- Also correct.

Photos of him had been freeiy circulated, is that
correct? --- That is correct. 1o

Irrespective of that he remained underground, .
according to your information, in the Republic of South
Africa, is that cotrect? --- That)is correct.

And at._all times apparehtly avoided detection and
arrest with théigreatest of“elase, is_.that correct? --- Correct.

And it was only after the independence of the Republic
of Namibia which was ‘on/ 21 March, is tha£ correct? --- That's
correct.

That Mr Burger surfaced during April 1990, is that
cerrect? --- That'’s correct. 2(

You've given the date {interrupted) --- As the .
week of 2 to 6 April, I could be wrong with that, it could be
earlier but that is the information I have, 2 to 6 April.

And this was after it was freely broadcast in
the Republic that there is no extradiction treaty presently
existing between the Republic of Namibia and the Republic
of South Africa, is that correct? --- That is alsoc correct.

As a matter of fact, I understand there was also
another gentleman, his name is obviously not essential for

the purpose of this case, and was apparently also sought by 30
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your police in connection with another matter, is that correct,
which also has political overtones, is that correct? --- That
is correct.
DEFENCE: That gentleman also apparently surfaced after
the independence of the Republic of Namibia and after it had
become known that there was no extradiction treaty in
existence, is that correct? --- That is correct.

And I accept that, My lLord, I am saying this with
all due respect to Mr Burger, I am not suggesting that he is
guilty or anything, I get the impression that he is moving .;OM
around in the Republic with the greatest of impunity, is that "
correct? If one can use that description, is that correct?
--- I think one can say that.

And you'Ve got no guarantee that on the assumption
that an extradigtion treaty is arranged for at some stage in
the indefinite future, that Mr Burger might not disappear
from the scene again, s thatjcorrect? --- I cannot say, I mean
it is correct what is put to me.

Yes, I mean with .all his expertise and his know-how,
that would be the easiest of things under the sun, isn't 20
that so? --- That is so.

Now on the assumption that His Lordship were to
grant a postponement, obviocusly it would reguire an extremely
lengthy postponement in order to resolve all the present
problems, for instance with regard to the question of an
extradiction treaty, isn't that so? --~ That is so.

The second problem, as you're aware of, this is .g
an offence which apparently has political overtcnes, isn't that

so? --- That is so.

So at the end of the day, I think you will readily 30
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concede, that any possibility of seeing Messrs Burger and

Maree here within the next few months, is extremely remote.

Do you agree with that? --- I agree, I can't guarantee theilr

arrests at all. I am sorry.

DEFENCE: As a matter of fact, if one were to take it a step

further, at the end of the day, according to your investigations,

any endeavour to secure their presence as accused people in

the Républic of Namibia, seems not only to be remote, but

also seems to be an exercise in futility, is that correct? ---

I think cone can put it that way, unfortunately.
I'm trying to put it as softly as possible, colonel,.

as you can appreciate. I just want to secure a few facts

insofar as the accused'ls concérned, Mr Smit. It is purely

to give His Lordship background o the matter. The normal

experience, I say the normal./experience, I don't say that
assassinations followasaagparticular pattern, these things

are normally extremely carefully planied beforehand, isn't

that so? --- Most definitely.
Nermally any.@ssassins or people who has been

involved in assassinations, try and leave the particular

scene of the assassination as scoon as possible, isn't that so?

-——- That is so.

Obviously it also includes extremely careful

planning and premeditation, is that correct? --- I would

presume s0. ’
And as you've said at some stage or another, during

the course of some proceedings, I mean for instance for a

person to go to the airport, Eros, and flee from the Republic

of Namibia is apparently the easiest of things, isn't that

s0? --- That is so. 30
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DEFENCE: HNow the deceased was shot presumably, according

to the further particulars, between 20h30 and 20h40 on the
evening of 12 September 1989, is that correct? --- That is
correct.

Irrespective of this bkackground, you only arrested
the accused on 13 September 198% at approximately what time? --—-
13h00 approximately.

After a time lapse of approximately? Colonel, sorry
for taxing your brain, could yoﬁ just indicate this to His
Lordship please? --- About 17 hours I would say. "16

I thank you. He was still in Windhoek? --- He was .
still in Windhoek.

Not a cdse'of his suitfase being packed or anything
of that nature, _things/which _you observed, isn't that so? He
was still herewy--- Yes.

He was arrést@dnthen. On 8 September 1983, please
colonel, I'm not ment¥ioning this evifence in order to show
you up in a poor light, I just wamt the background for
His Lordship. ©On 15 September 1989 he was no longer kept as
a suspect on a charge of murder, if one could describe it "20
in such a way, but he was then detained under the provisions
(interrupted) --~ Of the Immigration Act.

Of the Immigration Act, as a matter of fact, I'll
you the particular section very shortly, it is under the
provisions of - My Lord, sorry, .may I just get the particular -
{interrupted).

COURT: Take your time, Mr Grobbelaar.
DEFENCE: It is in terms of Section 13(1)(f) of Act Ne. 59 of

1972, and this act refers to the admission of persons to the

territory of Namibia Regulation Act, is that correct? --- I 30
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take it to be correct, I can't remember the (interrupted).

DEFENCE: Well, you can take my word for that. I just want

to give you or show you a copy of this notification and ask

you whether it is correct. Unfortunately I haven't got the
if you don't mind?

original. Will you just identify it please,

I don't know what the number of the last exhibit is, My Lord.

Mr Grobbelaar.

CQURT: I think it is "D",
DEFENCE: Could we make this EXHIBIT E, if you don't mind.
--— This is a true copy, My Lord, I can testify to that.
CCURT: This is a detention preparatory to a deportation, iou
Mr Grobbelaar.
DEFENCE: That is correct, My Lord. He was detained wunder the,.
as a prohibited immigrant, he Was_.then detained under the
provisions of this "particular section and act up and until
6 November 1989 -is that Coryect,swhen. an application was
lodged in the then Supreme Court of Sowth West Africa.
COURT: What is the date -again? 7
) DEFENCE: 6 November 198%. An application was lodged in
the then Supreme Court of South,West Africa for an order
setting aside the declaration of the accused as a prohibited 20
perseon in terms of the particular section. --- That is cerrect.

His Lordship, the Honourable Mr Justice HENDLER,
2llowed this application on 6 November 1589, is that correct?

~-- That is correct.
I wish to hand in, with the Court's permission,

will you just look at this? 1Is this a copy ©f the order issued

by His Lordship, Mr Justice HENDLER on 6 November 198%7 ---

This is a copy.

This weuld be EXHIBIT F, My Lord.

COURT: On the basis that you can't hold a man under the 30
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Immigration Act in order to keep him warm for a criminal trial.
DEFENCE: I think it sort of speaks for itself, My Lord. I
say we're just giving the background and the facts to Your
Lordship, that is all. This order had been given on 6 November
by His Lordship, Mr Justice HENDLER arrested on a charge of
murder, is that correct? --- That is correct.

That was on 6 November 1989.
COURT: Immediately after the order. --- After the order.
DEFENCE: And it is correct, colonel, I am not trying to
show you up in a bad light, you already had a premonition 10
on 3 November that there was a very Strong probability that "
this application for the setting aside of the immigration order
was going to take place, isn't th@t so? --- Ch yes, My
Lord, that is true.

But névertheless you waited for the Supreme court
to intervene andnonly” afterpthat was the accused then
arrested‘formally in respect af this particular allegation,
is that Correct?'~—— I, think that was the only day available
after the 3rd. The 3rd,<I.thirk, was on a Friday (interrupted)
COURT: But what happened between 13 September and 15 (‘
September? --- Oh, well, it was carried on with the inves=
tigation.

He was arrested on the 13th, was he not? --- He was
arrested on the 13th of September.

For what? --- On suspicion of this murder.

Not the immigration? --- Not the immigration.

DEFENCE: Thank you, My Lord. On 13 November 1989 a formal

application was made for the release of the accused on bail
in the local magistrate's court, is that correct? --- I can't

remember the dates, but that could be correct. 30
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the accused being released

cn bail, isn't that correct? --- That is correct.

And you also testified in that matter in opposition

to the accused being released on bail, is that correct? --- I

testified.

And the application was then refused. --- That is so.

Subseguent to that an appeal was noted against the

is that correct? --- That is also

decision of the magistrate,

correct.
This appeal was heard on 12 February 199%0 in this 10

Honourable Court, is that c¢orrect? --- Again I can't remember .
the date, but the appeal was heard in this Court.

And you're awdre of "the' fact that the appeal was

refused, is that correct? --- I am«adlso aware of that.

COURT: Is thére a judgment on. the matter?

DEFENCE: Myilord, I deoubt whether=a judgment was handed

down. Well, a judgment.was_obviously givén but I doubt

whether it has been transcribed, My Lord, and for reasons
which I understand, I+mean with, all due respect, it is not

for me to debate the approach of th¢ Judge or guestion or 20
gquery it. With all due respect, I think he was perfectly "
entitled to refuse the application. We didn't take it any
further, My Lord, but con the facts which appeared on paper,
obviously with all due respect, His Lordship had no other
option. As I say it is not for me to give a ruling on the
correctness or incorrectness.
COURT: Did you appear in the (interrupted)
DEFENCE: I appeared in that matter, My Lord, but I'm not the
best of witnesses, as Your Lordship will appreciate.

30

COURT: Which Judge heard that (interrupted).
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DEFENCE: Mr Justice HENDLER, My Lord. You're aware that

on 25 January 19%0, the then Attorney General, Mr E. Pretorius,
wrote a letter to the Chief Magistrate, Windheoek and it
referred to the matter of the accused, and I'll just read

it to you and you can just look at it, and say whether it is

ceorrect. Pirstly, My Lord, this will be handed in as EXHIBIT G.

“"1l. In accordance with the provisions of
Section 122(2)(1) of the Criminal Procedure
Act, Neo. 51 of 1977, I have decided to arraign

Donald Acheson before the Supreme Court at

Windhoek from 18 to 30 April 1990 at a summary "

trial on a charge, of murder.

2. The indictment and summary of substantial facts

will be duly served, on the accused in accordance

Wwith=the préovisionsr of Section 144(4)(a)(i) of

the Crimipall Precedure and-Evidence Act.

3. The proyisions)lof Sectien 122(3) of the act

must be cemplied with.

4. Please provide this office with two, and the

Registrar, Supreme Court, Windhoek with the

original and three certified copies of the record

of the proceedings in the magistrate's court."”
Would you just have a look at this please, if you don't mind?
-—- I know of this letter.

COURT ADJOURNS ’

COURT_ RESUMES

JAN DE B. SMIT, still under oath

NO FURTHER QUESTIONS BY DEFENCE

NOC RE-EXAMINATION BY S.A.

S.A.: My Lord, that is the evidence that I wish to present

3t
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to the Court.
I just want to get clarity on a few issues, Col. Smit.
The two suspects that you have are Maree and Burger, is it?
That is correct.
You would wish tco charge them with the same offence.

That is correct.
Have you got statements from either of them? --- No

I've got no statement, I've never seen them.

Why 1s it that the warrants for these two suspects
10

were only issued on 2 Februvary? --- My Lord, it was only

then that a case against them was made out.

Based on statements which you had previcusly? ---
Which I then obtained during Janwary and alsce some during

December, but mostly during Janpuary.

From whom? -#- Well , ofrom witnesses, a local witness

here and also one frofi-{incomplete).
One from South/ Africa? ---(One from South Africa.
I see. Have you previouysly not proposed calling

either Maree or Burger<in the/ t*rial against Mr Acheson? --- No,
20

that was not tried.
Are they not included in the list of witnesses

who were suppcsed to give evidence against Mr Acheson? ---

That is now, scorry My Lord, are you referring to Burger and

" Maree?
they are not included.

Maree and Burger, ves. --- No,

Now if you've got a case against Maree and Burger,

or either of them, why can't that case proceed independently?
Why must Mr Acheson nave to wait? --- ¥y Lord, I think taat’s

for the Prosecutor General to answer that but I think that

I think that would be the 30

there could be a common purpose,
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answer.

COURT: Yes, but whatever evidence you have against Mr Maree
and Mr Burger, could be the subject matter of an independent
trial. Why should Mr Acheson have to wailt until you're rezdy
to proceed against them? --- Again that would be the decision
of the Prosecutor General but I don't foresee that there

will be a problem, that could be independently. ?

e ——— e

I suppose vour major difficulty has arisen in
consequence of the fact that your legal process has now been
interrupted by the independence of Namibia. --- That is correcf;l(

Now the independence of Namibia was on the 2lste .
of April. --- 21lst of March.

March. But the date had been nominated long
before, had it not? ~--- That is so.

Had .you not anticipated the possibkbility that your
process might becomeslegally uninforcible? --- Well, I have
anticipated the problem.

Well, if you had anticipated the problem, were
any steps taken diplometicallysto ensure timecusly that some
other method is found to bring these pecple here? --—- I'm 2
afraid I can't answer that, My Lord. wWhat I know is that
I prepared the case as far as possible, and then presented it
to the then Attorney General and the dates and arrangements
were done by him.

But it was known months in advance that independence
will come and the legal process would become uninforcible, not
s¢? --- That is so.

What steps were taken to meet this problem? ---

Again I must say I can't answer that, My Lord. The then Attor=

ney General was handling that and this case was set down 30
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for today. I suppose there were some reasons for that, but

which I am not able to answer.

COURT: Colonel, you have mentioned the possibility of

diplomatic assistance between the two countries in order to
procure these people into Namibia, is that not so? --- Yes, that
is as far as Burger and Maree are concerned.

And what about the others whom you need as witnesses?

--—- To my knowledge there is no arrangement that could be made /
1

’ through diplomatic channels. I am not certain about that.

Do you know 1f any such arrangements have been

initiated, whether they have been discussed between the two
4

I
(. governments? --- I cannot say whether it was discussed, but a
I can say is that on thelllth;ef this month I had an inter=

il view with our present Attorney Geméral in co-operation with

5
l the Prosecutor ‘General/ where this was, mentioned and also
I

l
)requested. So ‘how far it has gone, I)can't_answer.

So you have reguested the_present Attorney General

that in so many words, ves,
I don't know, I'm not a legal man, I'm a policeman.

You know I have considerable discomfort about a
F
remand for virtually an indefinite period of time of a man in

custody. Why have you been so cpposed to bail for Mr Acheson?
-—- Well, first of all My Lord, it was mainly on the fact

that he was actually a prohibited immigrant here and also in

South Africa. 8o he had nowhere to go but back to Ireland

to (interrupted) --- Negotiate, yes.
Negotiate“la), (interrupted) --- For extradiction
agreements.
6 {a) the two suspects to be brought here, and .
(b) the witnesses to be brought here. --- Yes, you can say

although I don't think it is possible.

30
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where he, according to my information, last visited somewhere
perhaps at the beginning of this decade.
COURT: But if there is a court order reguiring him to
make himself available teo be in court, he would have to be here,
wouldn't he? --- Yes, if he remains in this country.

Well, why are you so sure that he will not stand
trial? --- As I've said mainly because he has got no reason
to be here, he can leave whenever he likes and we have argued

that point in all the applications.

This is a matter of considerable public interest, 10”
not so, Mr Lubowski's death? --- Oh yes. .
He was a prominent politician. --- That is so.

Apparently, being a '‘mémber of the party which is
now the governing party in this coun®ry. --- That is so.

Is it.beyond the cazpacity of the police to monitor
his movements effectively, if he were -to be granted bail? -

I would not say it is beyond the capacity, My Lord, but there
is always the possibility that he could leave the country
and it has happened before!

You see what is worrying me, colonel, is that 20
it is not his fault anymore. He is here willing and able to ‘.
stand trial, he is represented by senicr counsel and for no
fault of his the State now requires that there be a long
postponement in custody. I have difficulty with that, I'm trying
to get some assistance if I can. --- I must agree, My Lord, it

’
is something that, I suppose, must have been foreseen but
we relied on the good faith of the witnesses to be available,
and it turned out to be that they are not available.

Do you have any further guestions, Mr Heyman,

arising (interrupted) 30




S.A.: Thank you, My Lord. Colonel, who was in charge of

the investigations of this case now in the Attorney General's
office? --- I censulted with Adv. Mullineux and Adv. Pretorius,

that is the Attorney General.
When did I have the first consultation with you?

When did I take over this case? ~- I'l]l be wrong with the dates

but I would say on the 29th of March, 30th.

NO FURTHER QUESTIONS BY S.A.
NO QUESTIONS ARISING FROM QUESTIONS BY CQURT BY DEFENCE

COURT: Thank you, colonel, for your assistance.

g
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S.A.: My Lord, the State's application rests on three

peints, three legs. Firstly I want to join these other suspects
as accused. My Lord, it is a very complicated case. For
instance if that, I den't want to put all my evidence on the
table but I can (interrupted)

COURT" Well, you may have to put in if (interrupted)

S.A.: I can assure the Court, for instance you've got

certain evidence, say for instance Burger is rnot joined as

an accused, then you can't use that evidence and that evidence

is applicable against the present accused and Burger. 1o~
COURT: But Mr Heyman, the State was gquite willing to .
proceed on a murder charge against Mr Acheson before it

discoverea that there(were two other suspects. You already

had what you said was a prima facielcase in the Magistrate's
Court.

S.A.: Yes, fhat might befso, My L&Ed, but since the further

investigation it has become clear that we must join the other

accused, or at least one of them.

COURT: Why?
S.A.: The evidence, there is an indication, My Lord, as 20
I've put it, that certain evidence of certain witnesses, I ‘.

can't use it all against this accused but if one of the other

accused is charged, that evidence will be admissible.

COURT: Admissible against this accused
S.A.: Against this accused.
*
COURT: You'll have to be more particular than that, these

are abstract provisions, Mr Heyman. Ordinarily I wouldn't
expect the State to disclose the details of its evidence but

if an accused person is going to be remanded in custody for a

lengthy period, I think you'll have to tell me a little more 30
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about what is your evidence.

S.A.: My Lord, with respect, I'm fully in agreement with

the Court, this man is in custody, but he is not charged with

an ordinary murder and he has only been in custody now for seven

months.
CQURT: It is not only, seven menths is a long time, Mr Heyman.
S.A.: Seven meonths, and the State at least must get a chance

to prove the case, and I can assure the Court that without

joining the other accused, we will not have a case, well, I

cannot say not a case but the problem is we'll have a much “10-

stronger case with the other accused.

I realise thatythe independence of Namibia has created

COURT: Mr Heyman, I am not entirely unsympathetic to your
position.
certain legal difficulties with regard to the inforcibility

of your process.[*I am ot unalive toxthat problem but I

have to be satisfied that I am not going to be unfair to

Mr Acheson. At tWhe moment the’law pr&sumes his innocence,

he is innocent until proved guilty. 'He has served seven months
without any guilt being .established. I want to be clear in

my mind what is this other €vidence that ycu say exists which 20
would then be led, which would then be admissible not only "
against the new accused, but alsc against Mr Acheson. I think

I would like to know that, and I think that Mr Grobbelaar is
entitled to know that in order to be able to deal with your
submission. I have no doubt, Mr Heyman, that whatever sub=
mission you make you bona fide b;lieve, there is no issue

about that at all. But.I'd like to know why you say what you

say about this new evidence, you better tell us some detail,

what is the nature of this new evidence and how is it going to

be admissible against Mr Acheson? 30
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S.A.: My Lord, I can appreciate what the Court says but

my problem is I don't want to disclose that evidence at this
stage, this case being (interrupted)

COURT: You might have to, Mr Heyman, because you run the
risk of having your postponement refused.

S.A.: Yes, My Lord. May I just address the Court on this

issue first? As far as the accused (that is the cther accused)
are concerned, as I can see the act applicable for extradiction,

is the South African Act 67 of 1962 and in paragraph 3(ii),

according to that paragraph it is not necessary that there 10
be agreement, there can be only a diplomatic relationship .
between the two countries. So it is not necessary for an

- agreement, so it won'titake so long. T can assure the Court

at this stage that the Attorngy General has assured me that he

is endeavouring eVerything possiblé to<come to some sort of

an arrangement with the.South African government.

COURT: Mustn't you lYead that evidence? "Mustn't I know

exactly what negotiations have' taken place? How far they have
gone? What are the prospects o¢fs their successful maturity?

You see I don't want to have a man remanded in custody on a 20
speculative possibility.

S.A.: I agree with the Court, My Lord. For that proposition

I'11 have to ask for an adjournment to consider the matter,
but before that, there is also the point, that is now as far

as the accused are concerned. .

COURT: Sorry, I just want to index your argument. I take it
we're ‘still on the first of your three legs, namely your wish
to join the other accused?

S.A.: The accused.

COURT: We're still on that legq. 30
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S.A.: Yes, but I've got the cother problem that without

these witnesses I can see no need for joining the accused,

the other accused because without these witnesses (interrupted)

COURT: You wouldn't have a case against (interrupted)

S.4.: I wouldn't have a case. It might be, if I join one

of the accused, that I have a little bit of a stronger case

against this accused but if I take into consideration everything,

then I think that without these witnesses from the Republic,

we can have these accused, the other two accused, but I don't

107

think the State will succeed.

So then can I ignore the first ground? Your first .

COURT:

ground was you want to join the other accused.

§;§;: Yes.

COURT: Caﬁ I ignore that ground?

S.A.: My Lord, thathis whyyl want’ to {interrupted)

COURT: Right{)) so one downt Let's .come to the second one.

S.A.: Then as far )as the witnessés are concerned, My Lord

I can refer the Court to (intérrupted)

COURT: Page? .

S.A.: That is now 179 of this commentary on the 20
®

Criminal Procedure Act.
COURT: Section 179 or page 1797

S.A.: Section 179,

in foreign courts". There is Section 7 of the foreign courts,

Evidence Act 80 of 1962 applies.

’

COURT: Where are you reading from now?

S.A.: I'm reading from p.234, there under paragraph 179,

attendance of witness in certain territories and according to

that there are agreements between South Africa and a number of

other countries and that is what we are trying to do, to make

it is page 234, there it states "attendance

30
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that arrangement with the South African government.
COURT: Incidentally when must it be a foreign state? At

the time of service or at the time when the man has got to

appear?

S.A.: I think it is at the time of service.

COURT: Well, then you've got a valid subpoena.

S.Aa.: No, the subpoenas were served after independence.

COURT: After independence?

S.A.: Yes.

COURT: In all cases? 10
S.A.: Yes, as far as I recollect. It was after the (inters
rupted)

COURT: So what vou'!ze'trying,to procure is the applicability

of Section 72

S.A.: That 485 exactlyrso, My Lord., If we can't, or I mean

if the governmefits can't _comé to an agreement, there is still
open to the State Section 171 and Section-171 is evidence on

a commission, My ULord, but for that I also need a remand.

COURT: No, but evidencel'on a commission would simply mean
that somebody can hear the witness in a foreign country but 20
how is the witness compellable before the commission? "
S.A.: That is my problem, My Lord, but I mean I've got -

3,

(interrupted)

COURT: All you're showing to me is that I can sit in

Pretoria, that's not the problem, I‘m willing to sit anywhere.
4

The problem is how do you get the witness before me?

S.A.: My Lord, we'!ve got statements from these witnesses,

or at least from three of them.

COURT: I know but Col. Smit told us that they are not willing

to give evidence. 30
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S.A.: According to Col. Smit's evidence they are not -

well, they've got a very lame excuse now. That is also, I

just want toc mention that te the Court, if T can get a remang,

I can also try and use Section 171 because the time here, I

today for the first time (interrupted)

COURT: But my difficulty is this, according to Col. Smit's

evidence the witnesses are now not wanting to give evidence,

they don't want to get invelved. The problem is not that they

don't want to come to Namibia, they just don't want to tell us

anything. Now what difference would it make if you have liO”

evidence on commission? Bow will it change their attitude
that it is being heard in Pretoria or Johannesburg or Cape Tow!!

“Maak nie saak nie".’ (The ‘problem is how do you get the witness

before the commission.

S.A.: My Lord, for thet weywill also have to reach, the

two governments will have tofreach some sort of an agreement

and (interrupted}

CQURT: What aglPeement would compel (interrupted)

S.A.: There mustwbe/some Sert of a diplomatic relationship

‘betause if I ask this Court for evidence on a commissien, this 20

Court must appoint somebody in the Republic to take down the .

evidence.

COURT: That's fair enough but how do vyou get the witness

to come to that commission?

S.A.: Well, I think you can, My Lord, in a (interrupted)
’
COURT: How? Tell me which law would compel a witness in a

foreign country to come before a commission.

S5.A.: My Lord, I've had some authority there that if a

witness is unwilling to testify before a commission, I've only

got Afrikaans authority here. 30
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COURT: That's all right.

S.A,: That is now in the Criminal Procedure Act, HIEMSTRA,

4th Editicn on p-379, it is under Section 171 and what he says
here is: "Onwillige getuies. 1Indien die getuies in m
vreemde land nie wil saam werk nie, hang die
proses af van die mate van vriendskaplikheid en
kontak wat daar tussen die Republiek en die vreemde
land bestaan. Die Hof wat die bevel gee dat getuienis

by m kommissie geneem mcet word, kan daarin ook m

bevel opnoem dat getuieé gedagvaar kan word." 1y -

HOF: Watter Hof kan daardie bevel maak? Ek of die Hof in
Suid-Afrika?

S.A.: "Die Hof wat(die bevel gee dat getuienis by m kommissie-

geneem" (tussenkoms)
HOF : Ek kanonou n bevel maak wat' mn Suid-Afrikaanse
burger verbind , dat hy moet ‘daar gaan.getuig voor m kommissaris?

S.A.: But My Lord,.that is precisely the point, there

must be some diplomatic relationship between that country
and this country. ALl I ask from the Court is if the Court
takes into consideration now that - in fact it is only today Z0
that we were sure that these witnesses don't want to testify. .
I received information from Col. Smit that they are a bit
reluctant to come and give evidence but it is only today
that I'm sure that they are not here. So I must at least
get some time to approach the South African authorities.

’
COURT: So all your eggs are in the diplomatic basket?

You've got nothing outside the basket?

S.A.: Exactly so, My Lord.

COURT: Now what does the diplomatic basket loock like? Who has

specken to whom? What progress has been made? 30
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S.A.: My Lord, that is a very important gquestion, that is

why I consulted with the Attorney General about that and I must

ask the Court, with respect, to give me an adjournment until

tomorrow for that point, to clear that point up.

COURT: That I have no difficulty with. I just want to also
tell you, Mr Heyman, that you also have te satisfy me, I think,

that the evidence of these witnesses is material. Now I don't

think that in the circumstances of this case it is enough for

you to say you assure me it is material. I've no doubt that

your assurance is given bona fide, I have no doubt and I'm sure 10-

Mr Grobbelaar wouldn't contest that, but we have to assess .

what these witnesses would be in a position to say if your

diplomatic basket yigdlds sufficient fruit. What will they say?

At leastwe have their statements, My Lord.

S.A.:
COURT: Yes, but what/do theyhsay? »I do not know what
they say. Mr Grobbelaar tried to get-some idea of your case,

he asked you for further particulars 'and all we know is that

you say that Mr Acheson shot "the deceased, but now what are

these witnesses ablewto/say? Are they able to say that they

in which 20

were in the car, in which they were passengers,

Mr Acheson shot the deceased, or are they saying that

Mr Lubowski's murder was planned at a certain date with

Mr Acheson? Or are they saying that Mr Acheson at a subsequent

time admitted killing Mr Lubowski? I don't know what they

are in a position to say. You see I have to be satisfied
?

that the evidence exists, that the evidence is material and

that it is likely to be forthcoming. What is making my task

very difficult is that you want him to be in custody, that's

my problemn.

S.A.: I can see that I must divulge this information, 30




but these witnesses will say that Mr Acheson worked for the
CCB and that the CCBE were interested in Lubowski.
COURT: And did they authorise, according to these witnesses,

did the CCB auvthorise Mr Acheson to kill Mr Lubowski?

S5.A.: My Lord, that I cannot say at this point.

COURT: I understand, I undefstand.ycur problems.

S.A.: But My Lord, I feel that at least (interrupted)
COURT: In other words, let me understand the materiality of

the evidence because if I am not satisfied on the materiality

cf the evidence, then the fact that yoﬁ might have the witnessésl@
available won't help me. So as I understand, if these witnessii
can be procured, they would be in a positicon to say that

{a) Mr aAchescn was eitfher 'a ‘member of, or was working for

the CCB; (b) thatithe CCB had an interest in the elimination

of Mr Lubowski and maybew(c) | that they actually authorised |

Mr Acheson to k@ll Mr Lubowski.

S.A.: Exactly, My jLord, that is the point. These witnésses

will provide the motive for the kxilling of the deceased.
That's why they are’so dmportant.
CQURT: I see. 20

S.A.: They will provide the motive, otherwise the State .

is without a motive.
CQURT: New I understand the materiality of your evidence.

But they're not claiming that they were at the scene of the

murder?

S.A.: Yes, My Lord. ’

COURT: Yes meané no, or yes?

S.A.: No, we are not claiming, or let me put it this way,

we can't prove it.

COURT: Okay, now I understand the importance of your 30
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evidence, at least I'm beginning to focus but Mr Heyman, I must

have some (interrupted)

S.A.: Indication of what was done on diplomatic level.

My Lord, I understand this and I appreciate it and I (interrupted)

COURT: And you'd like to have the opportunity.
S.A.: That is the point.
COURT: Of course you are entitled to that, Mr Heyman, subject

to what Mr Grobbelaar says. I just, while you're preparing
on that aspect and subject to what Mr Grobbelaar has to say,
I want you also to take the opportunity of trying to convince 10

me why Mr Acheson shouldn‘'t get bail. The matter is cone of "

very considerable importance. I realise that the public has

an interest in the progecution “¢f.whoever the murderer is of
Mr Lubowski. If it is_a matter of“such importance, why can't
satisfactory arrangements be made?” Tf: need be, in terms of
which Mr Acheson-is confdined to his place of work and residence
and you can put a policeman—outside watching him. But why

should it be beyond the capacity of the Namibian State to

monitor him effectively?. Without prejudging the matter in

any way, Mr Heyman, I want to tell you that unless you 6)
satisfy me in all these respects, I would prima facie be

very reluctant to just give you a postponement of long

duration with the accused in custody. It seems to offend

my own sense of eguity and fairness. It scems to offend
expressed provisions of the.ConSEitution which say that a

person on trial must be brought re§§655£f; to trial, and it

seems to me to be unfair in all the circumstances to the Defence.
So although prima facie and subject to what Mr Grobbelaar says,

I think I would be inclined to give you the copportunity of

clearing up the aspect of the diplomatic progress. I think 30



- 33 -

vou should nevertheless take the opportunity on the other
question as well.

S5.A.: I am indebted tc the Court, My Lord, for putting

this proposition to me.

COURT: You know I think it is better that I put to you all
my problems, so_that you know how my mind is working and you
can meet it. It is quite unfair for me to have reservations in
my mind which I don't communicate to you and which you are

not in a position to meet.

S.A.: No My Lord, I am indebted to the Court. If the Court 10
will grant me this (interrupted) .
CQURT: I would also, while you're at it, Mr Heyman, also

ask you to deal with _this case/offGERITIS which is 1966{(1) of

the South African Law Reports at p.753. I'd like you to deal
with what His Lordship /Mr~Justice VIEYRA had to say in that

case and I don'tlknow whether® these reperts are available in

the library here but innthe GERITIS case there is reference to

two very old English cases, one in 1764 and the other in 1848
which deal with the s%tugtion where the State is asking for

a postponement. So I'd like you to look at those cases 20
perhaps and then help me and perhaps also help me on the .
question of, if I am persuaded to give you a postponement at

all, why no bail should be granted.

S.A.: Yes My Lord, I will (interrupted)

COURT: And although you said earlier on that you just want
¢

to discuss the postponement and then debéte, that is not how I
see the problem. It is one thing for you to ask for a
postponement of one week or two weeks. It is quite another
thing to ask the kind of postponement Col. Smit had in mind.

It would require a lot of persuasion to allow that kind of 30

£
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postponement without bail. Please don't misunderstand me,

I don't want you to assume that as long as bail is granted,

you are going to get a postponement. It may well be that I

decide, on the basis of GERITIS' case, that even with bail,

there should be no postponement because you haven't shown me

a reasonable prospect of getting the missing witnesses. But

if I do grant a postponement, the next gquestion will be

why can't the man get bail? It may be that you may even have

to get some kind of interim postponement to satisfy me on

further evidence that there is a reasonable prospect but even 10°

for an interim postponement I am most loathe to keep this man .

in custody.

S.A.: I understand(the "Courf"s difficulty, My Lord.
COURT: You see the GERITIS case says that there are two
The cne

principles whicheare relewvant in, a _matter like this.
is that the publdc interest reguires that a person who has
committed a murder doesn't get free beCause of technicalities.
That's the one interest. Thelldther is that a man is not

unnecessérily punished) by beingywaiting too long for his

It is a guestion of 20

trial to come on and in custody.

balancing the one against the other.

S.A.: No, I am fully in agreement with the Court, My Lord,

but with respect, it is my submission that the State must at

least get a chance teo try and get these witnesses here.
COURT: What is in your favour is this complication caused

4

by the independence and the fact that this is the first Supreme

Court appearance, isn't it?

S.A.: Yes My Lord, and the State can't be blamed for that.

That's how I see it.

COURT: Can the accused be blamed? He has got his counsel 30
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here, if you want toc go on he is ready.

S5.A.: With the greatest respect, this is not an ordinary

case, this is a vicious murder and it is my submission that
the State must get every chance to try and prove the guilt of
the accused.

COURT: . 0Or as His Lordship Mr Justice HOLMES put it: "The
Criminal Law must not be denied its legitimate prey".

S.A.: Yes My Lord, justice must be seen to be done, that's

how I see it.

10

COURT: Seen to be done for both.

S.A.: For both sides, not only for the accgused. : .
COURT: You want until tomorrow?

S.A.: Yes, untily‘tomorrow.

COQURT: Will that be sufficient «for vyou?

S.A.: My Lord, thejsAttrorney. General is a very busy person
and he is usually in ,one,or “other cabinet meeting, so I must

try and ﬁontact him first Decause it is essential that I get,
but the Court is well aware 'that I'm in a very difficult
position, I must first/consultiwith him because he is the
political head of the office. 20

CQURT: Yes, I understand.
S.A.: Thank you, My Lord.
COURT: Mr Crobbelaar?

DEFENCE: My Lord, I obviously have no objection whatsoever.
can appreciate the dillema of my Learned Friend.
’

COURT: Have you got any submissions to make arising from

the debate I've had with Mr Heymanv

DEFENCE: My Lord, no, except that so far, with all due respect,

I agree with what Your Lordship has intimated. There are

certain additions, with all due respect, which I would like

30




to make at some stage or another. I feel that it would

possibly be jumping the gun if I were to debate the issue or

issues with Your Lordship at this particular stage. I think

as Your Lordship has indicated, that my

it is imperative,

Learned Friend must first of all persuade Your Lordship - and
this he can obviocusly do only by means of consultation with

the Attorney General - that there is a reasonable prospect

of finding these witnesses.

COURT: And that they are material.

the materiality we are not disputing. What 10

DEFENCE: Well,
obviously goes with Your Lordship's gquesticoning is what steps .

were taken in order to ensure through diplomatic means or

otherwise, that theselwitnesses)attend court. As I say it is

a fairly lengthy de€bate, as Your Lordship can appreciate but

I think until that particdlar isswe has been clarified one

way or another,Wit wouldgbe Jumping the gun if I were to address

Your Lordship at this particular stage.

COURT: I just want you to ' jump the gun in one respect.

Assume that Mr Heyman“ succeeds’in giving a reasonable prognoesis

that the witnesses will become available and that they are 20

material, is there any reason why bail shouldn't be granted? .

DEFENCE: My Lord, firstly dealing with Your Lordship's

first question, miracles, with all due respect, may still
happen and at the end of the day my Learned Friend may still

persuvade Your Lordship that this is a matter in which a post=
’

penement ought to be allowed. I say miracles do happen.

But on the assumption that a miracle does happen and that he

has a solution or an answexr, whatever the case may be, then

obviously we're going to apply for bail. I mean that was the

second leg of ocur appearance. 30




COURT: Bis application seems like a package deal, he says,
when he stcood up this mbrning he said 'I apply for a postpcne=

ment with the accused in custody'.

DEFENCE: That's right, My Leord.
COURT: To me the two are related. If the man is going to

be in custody, then I would be far less inclined to give

the postponement than if he was freed.

DEFENCE:  Quite so, My Lord. But My Lord, even on the
assumption, as Your Lordship has correctly indicated, if the
accused were to bhe released on baii, the type of postponement 16 )
which is envisaged in this particular case is a very lepgthy or.
and I am not blaming my Learned Friend for that. I mean he

is not responsible fiot\'the presentssituation, nor is he
responsible for any lackj)of possiblé diplomatic contact. I

don't know whether that/is the eas€ or—not, I am not appreciative
of what the situation 4d$¢y"I,.am no diplomat, nor any politician

but I appreciate that my)Learnéd Friémd is not responsible

for the present situation. It'seems to me that the present
situation is creating a<stalemate, that is the problem and

the only prospect ¢f sclution is a long time postpbnement. Zb
There I rely on what Your Lordship said that a lengthy posts=
ponement, even with the accused out on bail, would most

decisively not be in the interest of justice.

COURT: Apparently he is able to find employment here in
Windhoek. ,

DEFENCE: That may be so, My Lord but (interrupted)

COURT: According to the evidence given in the bail (interrupted)
DEFENCE: But his resources are not unlimited, as Your Lordship

is fully aware of. He has got senior counsel and junior

counsel. We had to make ourselves available until the 30th 30




of April. We all believe in indulgence up to 'a certain

extent but this is a fairly expensive exercise as Your Lordship

can appreciate, and I am not so certain that the accused will

be able to afford the same exercise on the next occasion
because assume that the matter is now going to be postponed,
what certainty is there that witnesses whe are reluctant to
come znd testify will be otherwise persuaded on another occasic

After all My Lord, you are not dealing with inexperienced

people. These gentlemen, if I understand the evidence

correctly, belonged to the Brixton murder and robbery squad,m

I'm making no claims about their fame or absence of fame, .

that is not my particular function. They were also given

I'm just™ visualing myself in their position. If

I

indemnity.
I were to be given ipndemnity in<a case of this nature,

would have jumped at ¥t. /Irtespective of that lure, they

are still nolt! prepared to’ testify.==There is no procedure

whatsoever, not even by way of commission, whereby they can be

compelled to give evidence| before a commission. So we're

back at sguare one and as the coleonel, with all due respect,

I'm not submitting that he has got to take the decision, but

as he very fairly conceded, whatever one does is an exercis,

in futility. I can carry on like this, I wouldn't like to

say indefinitely My Lord, but I'm just giving a few of my

thoughts.

COURT : On the other hand if these witnesses did become
’

available in the meantime, the accused has been found not

guilty, it will be a miscarriage of justice.

DEFENCE: But that is the point, My Lord. I can argue against

the materiality of (interrupted)

COURT: You know you've pleaded already in the Magistrate's
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Court.

DEFENCE: .My Lord, that is not binding. There is Appellate
Division authority on that particular score, unfortunately I
haven't got the case with me but I recently had to give zn
opinion. There is Appellate Division authority on that particular
score. The plea, I think it is a different section, I'h speaking
subject to correction. It refers to Section 122 or 119 proce=
dureg. That isn't binding on the Supreme Court proceedings

and that is not regarded as a plea as we understand it, for

the purposes of this Court. 10
COURT: You mean that he can still be charged again? .
DEFENCE: ©h yes, My Lord. The case was given during the

course of last yearier this year,(unfortunately I haven't got

it with me. But.the plea heygave there he is not binding,
binding from theypoint/of view that a_judgment must be given
today, well assuming that the State closes its case, that he

is entitled to a verdicts

COURT: Not?

DEFENCE: No. My Lord“canlaccept my word for that, it is

an Appellate Division authority. 6
COURT: QOf course. Is that binding on me?
DEFENCE: Well, the Criminal Preocedure and Evidence Act

is still applicable in this country, Act 51 of 1977.
COURT: Yes, but the interpretation of it (interrupted)

DEFENCE: Well, then I accept that (interrupted)

COURT : I don't know, I'11 have to look at the authority.

What do you say about that Mr Heyman? That's rather an important

point.

S.A.: My Lord, I think the case is S5 v SWANEPCEL, I am

speaking under correction but it was decided in that case 30



that a plea in the Magistrate's Court is only an administrative

plea. It is not a plea in the true sense of the word and

that an Attorney General can withdraw the case after that plea

and charge the accused again.

So you both agree that that is the law?

COURT

S.A.: Yes, I am aware of that authority.

COURT: So if I refused a postponement, you can still charge
him.‘

S.A.: I can withdraw the case and I can charge him again.
CQURT: That is SWANEPCEL, do you think? “id>
S5.a.: I think it is SWANEPOEL, My Lerd, but it is not .
last year, it is 4 - 5 years back.

COURT: I'1l hawve('s“look at “that; that may be guite wuseful.
Would 10 o'clock tomorrow be convénient for counsel?

S.A.: My Lord, may I pleaserdsk the Court with respect,

I want to consult withgthe Attorney General first. I don't
know when I will be able tojbe in ceptact with him.

COURT: I know the National Assembly is in session today.
S.A.: Yes, that isimy problem, I was unable to see him

at all yesterday because he was in a cabinet meeting the whole

time. Now if the Court will grant me this adjournment and

Say that as soon as I'm ready, I'll contact my Learned Friend

and I'll contact the court. Otherwise we ask for an adjournment

until tomorrow and tomorrow I'm not ready. The accused is in

custody now and I hope in the next two days I will be able

to sert this thing out.

COURT: If it is longer than Friday, you'll have to make.

a substantive application.

S.A.: Yes. Neo, I am in agreement with the Court there. I

can see {(interrupted)

2¢
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COURT: You'll have to come back to me and say I need more
time and this.is the reason why I need it.

S.A.: Yes, I agree.

COURT: Because the man 1is still in custody, every minute he

is in custody.

S.A.: Yes, My Lord. I am in agreement with the Court there.

COURT: Well, then as soon as you are ready and perhaps you
can discuss the matter with Mr Grobbelaar, whatever information
you have and exchange notes and (interrupted)

S.A.: . Yes, we will certainly do that, My Lorg. 10

COURT: Then you can just let the Registrar or my clerk know
when you require me to sit again.

COURT ADJOURNS

ON RESUMPTION - Y3/4/50

S.A.: With _ respect My Lord, I reguest a formal postpcnement

of the trial to, tomorrow. By tomorrow at 10 o'clock I will be

ready to present my argument on the guestion of further (voice

fades).

COURT: What further Jevidence do you preopose leadiné?

S.A.: I don't propose leading any further eQidence. 20
COURT: But are you propeosing to give me no further facts "

on the issue as to the state of the diplomatic negotiations?

S.A.: No, I will, I hecpe I will be able-to give Your Lordship

some further facts on the issue of the witnesses.
COURT: What is the reason that you are not ready now to
’

present your argument? JIs it that you are awaiting certain.

" facts, or are you awaiting further information?

S.A.: Yes, there are just a few things that I want to tie
up before I present my argument to the Court.

COURT: Is it just a question of preparing legal argument? 30
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S.A.: Well, mostly My Lord.
COURT: But didn't you expect to be prepared yesterday?
S.A.: My Lord with respect, I was sort of under the impres=

sion that in principle I was granted a remand until tomerrow
and that this will just be, because it wasn't expressly
stated in court yesterday and the accused must be remanded
to a specific date.

COURT: Yes, thét is perfectly true. -I may have misunderstood
the situation yesterday. My impression was that the postpone=
ment you required was in order to enable you to give me 107
further information or evidence pertaining to the state of
the diplomatic negotiations. - .

S.A.: That is exactdylso, /My Lord.

COU?T: That is met what you nowW'require a postponement for.
What you now reguire a/postponement for is not in order to
ascertain the s%tate of the diplomatic negotiations, but rather
to prepare argument.

S.A.: Yes, MygLord,/and as well as to give Your Lordship

further information sas far_asgsdiplomatic relations.

COURT: Further information? 20
5.A.: Yes. ‘ .
COURT: Not evidence?

S.A.: No further evidence, My Lord.

COURT: But how will Mr Grobbelaar test your information?

S.A.: Well My Lord, I will abide by the ruling of the

:
Court after I've presented my argument.

COURT: Yes, I see. Is the information that you are going
to give to me, is that informaticn not available now?

S.A.: It is available, My Lord.

COURT: But you just want to prepare argument? 30
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S.A.: That is so, My Lord.

CQURT: What is your attitude, Mr Grobbelaar?

DEFENCE: My Learned Friend presented his problem to me this
morning. Apparently he only had a consultation with the
particular individual involved in the course of the morning,
this is what I understood, and he explained his difficulties

to me. I appreciate his difficulties and we obviously have

nc objection, My Lord. I mean we're still bound by your ruling
but I appreciate his difficulties.

CQURT: . Yes, I understand. .ib“
DEFENCE: Thank you, My Lord. .
COURT: I den't know what information is going to be forth=
coming. I have not_made any firm view in my own mind as to

what I will eventually do, it would-depend on the information,
it would depend~on what ‘argument pourpresent, it would depend

on submissions but I would Yike counsel tomorrow to be

prepared on four issues, 1f possible.

S.A.: My Lord, with the greatest respect, if the Court

will just give me a 'short adjournment, I can proceed with my
arguments. 20
COURT: No, no, I don't want you to please do anything .
that you feel pressured to do, it is an important matter from

the point of view of the State, I realise that. You can

present argument whenever you are ready, don't feel under any
pressure at all. If you're reaFy this afternoon it is fine,

if you're ready tomorrow morning, it is also fine, you just let
me know. But what I'm trying to say to both ccounsel is that

I would like, if possible, to have argument on all relevant
issues so that I don't give piecemeal judgments. Not sc much

that it is convenient for me, but it may be unfair to the 30
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accused if I have to give piecemeal judgments. Theoretically
there are various options open. The first option is simply to

exceed to your application for postponemenf of this matter for
a substantial period of time with the accused in custedy, that's
one option. The secornd option is to postpone this matter for
a substantial period of time and give bail to the accused.
The third option is to postpone it only for a short period of
two or three weeks in order to enable you to bring fuller
evidence as to the real prospectis of diplomatic success, and
the accused in custody in the meanwhile, and 1f at the end 10~
of that short period you are unable to present better evidence,
you might have to bite the bullet. The fourth option is to .
postpone the matter forla'short.period, for the same purpose,
but give the accused bail in the meantime, and the fifth
option-is simply-to refuse theypostponement and force you
then to elect whether you want to go on with the trial now,
or whether you want te labandon the case against the accused.
Those are the five options, @and I would like argument as
to these options, whlchiis-<the most expedient course that I
should adopt. If I were to take the first option and give 20
yYou a long postponement with the accused in custody, then .
bail conditions become irrelevant. If I follow the last
option and I simply refuse the postpcnement and you elect
to withdraw, then also bail conditions become irrelevant. But
if I postpone the matter for a long time with bail, or I

) .
postpone the matter for a short time with bail, I would like
to hear you on the issue of why you think the accused shouldn't
get bail. I would like to hear you about the conditions

of bail, I would like to hear you about the quantum of

bail, I would like to hear you on the issue as to how often 30




he should report and that sort of thing. But I don't want to
put the accused possibly in the disadvantageous position of
first hearing you on the postponement and then having an
adjournment, and then hearing you on the bail. I am concerned,
as I've tried to make very clear yesterday, that this man is

in custody and his guilt has not been proved or established.
The purpose of keeping a man in custody is not punishment,

and I think Mr Heyman, I owe it to you to make it clear to

you that I would be very unhappy tc grant any long postpenement

with this man in custody. You'll have to persuade me that 10
that is a course which the interest of justice absolutely .
requires. On the other hand I appreciate that you had

independence recentily, that you h@ven't established the formal
channels of diplomaticefiegotiations, that you haven't finalised
agreements, that-we are dealdng with @n extraordinary state

cf a nation in Eransitieniy, I appreciate those problems, but

I cannct be blind to the/facti that the ovérwhelming constitu=
ticnal value is the liberty of thep subject. A man cannot

be incarcerated for a Yong/ period of time without bail until
his guilt is proved. I thérefore have to weigh on the one ii
hand that the public‘interest reguires that if a man may be
guilty that he doesn't escape, but on the other hand the
liberty of the individual is fundamental. He is entitled to

an expediticus trial. Now I'm putting my problems to you

so that you can understand the kind of argument and the

matters which I would require tomorrow to be satisfied on.

I hope that my problems have been made clear to you, if they
are not, I would welcome you debating it with me, so that

we know what to expect, tomorrow or whenever you are ready.

I regard this as a matter of great importance. Both counsel 30
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are quite free to debate with me now any uncertainties as
to what is the kind of argument zbout which I'm anxious to
hear counsel tomorrow. I would appreciate anything that is
not clear, but I want full argument on all these matters.

S.A.: With respect My Lord, I must again say I am indebted

to the Court for putting these problems to us, and I think

the Court has made itself gquite clear on what is expected

from us.

COURT: Thank you. Thank you, Mr Heyman, I am indebted to

you for being of such assistance to me. Mr Grobbeiaar? 10
DEFENCE: I have no problems, thank you My Lord. .
COURT: Thank you. I think that seeing it is a criminal

trial, Mr Heyman, itiwould bel/desirable to postpone it to a
fixed time.

S.A.: 10 o'clock tomorrow.

COURT: Unless) you're ready earlieri. Do you think there is
any point in me postponing it to 2 o'Clock this afternoon?
If not, please don't feel undgér any pressure. I know it is

a matter of great importance for the State, I'm just enquiring.

S.A.: I will suggest a postponemeht until tomorrow at 20
10 o'clock. .
COURT: Very well. Is that (interrupted)

DEFENCE: I have no problems, thank you My Lord.

COURT: I was Jjust wondering about the convenience to you,

Mr Oosthuizen. Are you planning }o go back to Pretoria over

the weekend?

DEFENCE: My Lord, firstly I'm used to hardship, not that I;m
suggesting that Your Lordship is responsible for it but as

Your Lordship is fully appreciative, this matter has been enrolled

until the 20th. With all due respect, that doesn't mean 30
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that 1I'd like to stay here until the 30th, but we've made
arrangements that if possible we can stay over until next

week. If possible we would obviously like to avoid. it but

we're in the hands of Your Lordship. I say I can appreciate

the dilemma of my Learned Friend and if Your Lordship were to
feel that 10 o'clock tomorrow morning would be in order, it

would be perfectly suitable to us.

COURT: I am just concerned with your convenience,

Mr Oocsthuizen, Mr Grebbelaar. You know it may be that if

I hear argument at 10 o'clock that I may not be in a position ”id
to give judgment until Monday morning, and I was just "
wendering whether that would incohvenience you terribly?
DEFENCE: HNo, My Lord, @®hank lyoeu,so much. I appreciate your
concern but that will be perfectly in order.

COURT ADJOURNS UNTIL 20/4/90|at 10 acm.
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ON RESUMPTION - 20/4/90:

S.A.¢ May it please the Court, My Lord, as far as the

diplomatié relations between this government and the Scuth
African government are concerned, I wish to state to the Court
that there is already a draft agreement under consideration,
and that we hope that finality can be reached in about 6
weeks' time. For that reason I will apply for a postponement
of this trial for 6 weeks.
My Lord, further to this issue I want to hand to
the Court a statement by the State President of South Africa, 1c
Mr F.W. De Klerk, and I want to refer the Court to page lO_ .
of this, it is in Afrikaans but I will hand it in as an

exhibit. The point that I want ‘to,stress is thdt the State

:President of South Africa inpthis statement sayé:

“IntusSisen gee ek -opdrag dat.daar ten ﬁbuste
met dile oweérhedenin Namibidisaamgewerk moet
word om te Werseker)dat die regvaldaar sy gang
gaan en geregtigheid gesgkied.”
I'll hand this in as EXHIBIT ‘H, My Lord.
COURT: Is this during the independence celebrations? ‘0

S.A.: Yes, My Lord. As the Court is aware, diplomatic

arrangements between twoe countries are always a very delicate
issue and I will take the matter no further as far as this
issue is concerned and I will abide by whatever the Court's
decision will be on this issue.
As far as the authorities are concerned, I've made
a study of this case of GERITIS to which the Court has
referred me. I've also have a copy of the English judgment,
the one English judgment'that it refers to I can't find anything

in that judgment of importance. The other judgment is more 30
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or less on the same principles as the GERITIS case. My Lord
the important point here is that the Court stressed in

this case of R v D'EON {interrupted)

COURT: R versus?

S.A.: D'EON, the English case, My Lord.

COURT: oh ves.

S.A.: The witnesses must be essential, their evidence

must be essential, that is the first point. The other one

is that the Court must look at the possibility that these
witnesses will come and give evidence at a later stage, and ‘0
the Court must also look at the crime. Now in GERITIS case

it seems to me, it is mot| clear~but it seems to me that

it was a case of ffaud or something)like that.

COURT: Yes, it.is fraud.

S.A.: Fraud.. There in GERITIS case it is especially stated

that the nature of thé charge must be-~taken into account, there
must, i.e. now GERITIS case but that 1s more or less the

same as the English case; it is based on that, there must

be a reasonable expectation that a witness would attend at

a later date, the evidence must be material. But My Lord, in .
both these cases there is a very important issue, and that

is that there was neglect on the part of the State, and in

this present application, if I might say so My Lord, there is
no neglect on the part of the State. What happened here

is that only on Wednesday, when éhis trial started, there

was confirmation that these witnesses did not want to come to
court, these witnesses from the Republic, South Africa. With
respect My Lord, I can't think of anything that the Namibian

government could have deone before Wednesday, or that the

State could have done. The State sent Col. Jumbo Smit to 30
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the Republic with these subpocenas, he personally handed them
to the witnesses, and what more could the State have done?
All I require from the Court is to give the State a chance
to try and get these witnesses to come and testify through
diplomatic channels or perhaps by some other means. I haven't
consulted with these witnesses, and I am inclined to, if the
Court grants me a remand, to personally go and consult
with these witnesses. But the State has never had the
chance to try anything, and that is the most important issue
for me in this case, that there was no neglect on the part ai
of the State, and that the-State must, and I say it with
respect, we can't prejudgel the/dssue and say no, these
witnesses, there widl never be an agreement, that is speculation.
I ask you with respect/that the Courtimust give the State -
a chance to tryqand get these/witnesses here. It is like
a gelden thread through (all these decided cases, the neglect
on the part of thed State, and I think that is a very important
aspect of all these cases.

With respect My Lord, to speculate now, will the
State be able to compel these witnesses to come to this 2’
court, is not quite right. The State did not have the
opportunity to try and compel these withesses to come to
court, and there is machinery to do that. This is a murder
charge, it is not fraud or something like that and it is a
very serious murder charge, and I'm of the opinion that
the State must at least try everything possible to proceed
with this triél. For that reason I ask for a postponement
of this case for 6 weeks. It is not a very short adjournment,

it 1s also not a very long adjournment. I also ask that the

accused be kept in custody but (interrupted) 30
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COURT: You're gcing to have a lot of difficulty with that,

Mr Heyman.

S.A.: As far as the bail application is concerned, that

rests on the Defence toc bring that applicaticn and then I'11l
answer to that. I think the Court must decide these two -
(interrupted])

CQURT: You know there was an application made for bail.

S.A.: But I think the Court must decide these two issues

together, the Court can't just decide first I will give a

remand and then later on the bail. So this must be decided
together. .
COURT: Exactly. Whatlis your attitude on the bail question?
S.A. My Lord /nI've got a techmical problem here. Bail

was refused in the Magdstrate!s Courgy there was an appeal

against the baill here in thig court. (It is not clear from the

act if the Court’ can now (interrupted)
COURT: Why not® Just because the Court at one stage said
that bail is not indicated,._does it mean for ever it is

protruded from considering the position again?

S5.4.: No My Lord, there must be some new evidence.
COURT: Well, the new evidence is that you want to wait for

6 weeks, that's the new evidence, and we don't know at the
end of the 6 weeks whether your witnesses are going to come
at all. That's the new evidence. What more is Mr Grobbelaar

4

supposed to put up?

i¢

@

S.A.: My Lord, throughout the Magistrate's Court proceedings

and the Supreme Court proceedings the main reason for not
granting bail was the accused will not stand his trial.
COURT: I understand (interrupted)

S5.A.: And I can't see any new evidence around that issue.

30
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COURT: It was inherent in that that the trial would be
completed expeditiously. Now for no fault of the accused at

all, he is willing to go on now with the trial, for no fault

of the accused you want another 6 weeks. Why is that not new
evidence as to the prejudice to him? You're not asking for a
week or so, you're asking for 6 weeks, the man hgs been in
custody for 7 months and 7 days, or something of that sort.
Now you want another 6 weeks.

S.A.: My Lord, I can see that the Court feels strongly

about this issue, I myself feel strongly about it. I think, .10
keeping that in mind, I will concede to bail.

COURT: Subject to yerylstringent conditions, I mean it is

for you to put a policeman outside his house, if you feel

strongly enough*but I jam most (interyupted)

S.A.: No My-Lord, I will/concede (o bail, I think in the

amount offered ‘in the\ Magistrate's Coutt, R10 000 and certain
conditions.
COURT: Well, I'llvhear youpagain on that aspect. Have \

you finished on the other aspect of a postponement? \

S.A.: Yes, My Lord, my application is this (interrupted) .
COURT: I don't want to interrupt you.
S.A.: 6 weeks, I will concede to bail of R10 000, I think

that (interrupted)

COURT: We can talk about that, but you know I still want
to get some clarity on why you néeq 6 weeks.

E;é;: My Lord, the State must, my point is this, the
government of this country couldn't have done anything before
last Wednesday and at least we must give the State and the

government a chance to arrange for some extradition <Yreaties.

COURT: But why, Mr Heyman? Let me take up your own 30
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argument; When you argued this originally, you referred me

to certain provisions in terms of which an extradition

agreement was not necessary in order to procure the attendance
of a witness. You referred me to Section 3(2) of the Extradi-
tion Act first of all, you referred me to that and you said

that this permitted a State to take action notwithstanding

the fact that an extradition agreement hadn't been completed.
YOu also referred me to the possibility of a commission

being issued and so forth. What I want to know 1is why have

you not taken any of those steps, even since you heard on 10
Wednesday, why have you nct told me, or produced evidence "
that you've contacted theySduth African State, that in
terms of some ad hoc agreement peftaining to this matter,
not a general extradition agreement, they are prepared to
co-operate, why.haven't you done anygf that?

S.A.: My Ldrd with the greatest of. respect, the Court's
main problem, as I saw (it, was that 'the man is in custody.
Now I've conceded tolbail now. I"don't ask for a long adjocurns=
ment, I ask for 6 weeks.

COURT: It is one thing, if you give bail, you remove part "
of my proklem but you haven't relieved the whole of my problem.

I still have to be satisfied that there is a reasonable

prospect that these witnesses are going to be available.

Now in order for me to be satisfied in that regard, I

would like to know what steps you are taking, other than

the conclusion of a general extradition agreement, to findr

out whether you can't bring him to trial earlier?

S.A.: My Lord, I was waiting for this remand. It was only
Wednesday; this must be done through diplomatic chamels. It

is not so easy {interrupted) 30
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COURT: Why can't there be an urgent telephone call

between the two foreign ministers or the presidents? You know
I've got to start with a basic constitutional guarantee in

the constitution which says that, I think it is an article

which says that every person has a fundamental right to be
expeditiously tried. A trial must take place within a reascnable
time in which the accused shall be released, i.e. 12(1)(b)

of the constitution. Now the constitution is the fundamental
document which represents the spirit and the aspirations e
of the new Namibian nation. I have got to let it preside over 8
me as a kind of overhanging spirit, not so? Let me put to

you the problems that JAthavel!//&!'m not saying that you may not

be right, I just want to put to vou'rmy difficulties.

Secticn 33 of the Suprgme Act which still applies, the

South African Supreme Court Act says that if you apply for

a commission, the Cou¥t | can give you @an order, this Court

and then that can e sent to the South African State and if

the minister recommends Jit,.the South African Court can

cal)l service of the summons to be affected in terms of Rule 33(2).
Why can't that kind of procedure be considered? Why must 2’
I wait for 6 weeks? The extradition agreement would deal

with the matter generally. What I want to know is why can't
speéific arrangements be made in regard to this matter, why

must it wait for 6 weeks?

S.A.: Well My Lord, if that “is how the Court sees

this section, then I will immediately make an application.
COURT: I am not asking you to make any application, it is
not for me to ask you.

S.A.: Or a request but I was under the impression that

must also be done through diplomatic channels. 30




COURT:

Have you got Section 337

I have it before me.

Well, let's have a look at it. It says:

"Whenever a commission rogatoire or letter

of request received from any State or territory

or court outside the Republic, is transmitted

to the registrar of a provincial or local division
by the Secretary of Justice, together with a

translation in English or Afrikaans,... and an

intimation that the Minister considers it desirable 10"

that effect should be given thereto without requirir.
an application to be made to such division by the
agents, ifvany, of the parties to the action

or matter, the registrarsghall submit the same to a
judge™in chambeérs inlerder.to give effect to such

commission rogatoire or letter of reguest.™

Then subsection 33(2) Jsays:

"Whenever a regquest for the service on a person

in the Republic of any civil process or citation
received from a State territory or court outside 20
the Republic, is transmitted to the registrar .
of a provincial or local division by the Secretary
for Justice, together with a translation in English
or Afrikaans if the original is in any other
language, and an intiﬂation that the Minister
considers it desirable that effect should be given
thereto, the registrar shall cause service of the

said process or citation to be effected in

accordance with the rules of court..."

Now I don't know, I mean it is not for me to say whether this

30
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section applies or not, but what consideration has been to
any of these problems? You can't just say we need a general
extradition agreement.

S.A.: Well, that is one of the points we are considering,

My Lord, this specific section.

COURT: That is not what you said to me you are considering.
All vou said to me is you want 6 weeks because you are going

to take & weeks to conclude an extradition agreement. Why
can't some evidence be produced to me earlier that the two
governments are in contact on this very issue, that agreements lb“
ad hoc pertaining to this issue are likely to be concluded, .
that witnesses are therefgore; there is a reascnable possibility
that these witnesséds.will be here?. Mustn't I have something
more than just a.statemént to_the effect that an extradition
agreement will take 6 weeks? You say vou are considering

it, but it is omly when|I asked you that, otherwise all you

want is a straight 6 weeks.

S.A.: Well My Lopd, if the Court will give me a shorter
adjournment I abide by“it.. Itask for 6 weeks.
COURT: Mr Heyman, I want counsel to help me with ‘

propositions which can enable me to exercise a-judicial
discretion. You haven't referred me to any of these sections,
you haven't referred me to any authorities and I've been
looking up, hoping that I would get, would be able to debate
with you various cases. There is the case of SEGAL v SEGAL,
1949(4) of the South African Law Reports at p.86 which
suggests that this Court can make scme kind of order and

then leave it to the South African authorities to make

enforceable in terms of their own law. I don't know whether

this is confined to civil process, or whether it would 30
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include criminal process. You also know that according to
HIEMSTRA in his book on p.379 he suggests that where there is
a friendly state, this can be done but I need assistance in
all this regard. I can't just act on the basis that you are
going to conclude an extradition agreement, that will take

6 weeks and I must just postpone the matter for 6 weeks. I
want more assistance in this regard. You see I was hoping
that you people will be able to help me as to why a leong
postponement is necessary. You know what HIEMSTRA said,

you yourself referred to it at scme point, dealing with Seci‘:ion-"'('l

% 171 of the Criminal Procedure Act where he said that: .
"Indien die getuies in die vreemde land nie
wil saamwexk’ nie, hang.die proses af van
die mate van ,vriendskaplikheid en kontak wat
daar [tussen die Republdek ®n die vreemde
lande/bestaangen tussen lapde wat voorheen
mede-lede van die-Britse Statebond was,
sodanig bygestaan.™
Then he refers to Section 33 of,the Supreme Court Act and he
s says: (20
(' "Dit is m proses waarmee langs diplomatieke .
weg die regering van die vreemde land deur
middel van sy Departement van Buitelandse Sake
genader word. Die proses is primér van
privaat regtelike ged%nge bedoel, maar sal
waarskynlik ook vir strafsake beskikbaar
-wees onderworpe aan kwalifikasies in verband
met politieke aanklagte.”
There are various suggestions about this. What I would have

thought, when we had the adjournment on %ednesday, is that (30




you would take the opportunity to bring secme information

to me as to which of these alternatives have been considered,
as to who on behalf of the Namibian State has approached
somebody on behalf of the South African State, as to what
the response of the South African State prima facie has been,
I was hoping for something like that.

S.A.: Well My Lord, what I can do i1s to approach the

Attorney General and ask him to act on this.

COURT: Well, éidn't you do that since Wednesday?

S.A.: That is exactly what i did. 10
COURT: Well, what has he done? .
S.A.: I asked him to do ;that and he is busy with it,

that's all I can state.
COURT: He is what?

S.A.: He is=busy with it sthat's”all I can say. I've

apprecached him yesterday.

COURT: What does "busy with it" mean? Has he been in touch
(interrupted).

S.A.: He is trying®to Work“according to this section, My
Lord, to make a reguest. «%
COURT: Which section?

S.A.: I haven't asked him today what has he done.

COURT: Xou see my difficulty, Mr Heyman, is to be satisfied

that there is a reasonable prospect that these witnesses
will be forthcoming. How do I ggt satisfied with a statement
to the effect that you are busy? I'm having real problems.

S.A.: That is as far as I can take the matter. I

approached the authorities and the Attorney General is aware
of this section and the Attorney General is busy with it but

that was only yesterday that I approached him. 30




COURT: You mean there hasn't been much time for the
Attorney General to do anything abkout it?

S.A.: He is busy all the time, in cabinet meetings and

sessions of parliament.

COURT: There are various factors in your favour as well.
As you say until Wednesday you had no clarity that the men
definitely won't pitch up. There is the complicaticn that
your process has been aborted by the independence of Namibia,
and there is, as you've pointed out, a clear statement by
the South African State President that his wish is to 1o
continue the kind of relationship which is appropriate to '.
friendly states and which is conducive to the committee of
nations, and I suppese’ that cme/must accept that a friendly
state wishing to Keep _firuitful relations with its

neighbour, will™not likely avoideits.duty to assist the

judicial process. I _suppose all thatsis in your favour.

S.A.: Yes My Lord, /but the most)important peoint is now

that I have conceded.to bail, thegman is no longer in custody.

COURT: Mr Heyman, 4f you bBadn't conceded bail, I
wouldn't have (interrupted) .20
S.A.: My Lord, I was under the impression that it is

Vvery important to the Court.

COURT: Oh ves, it is precisely because bail is being
granted that I'm having the kind of debate that I am now having.
S.A.: My Lord, I can't take thematter any further.

All I can request is as there was no neglect on the part

of the State, that the State be at least given a chance to

try and get these witnesses here and that we don'‘t speculate

about the cutcome, because the important peint is this

that only on Wednesday, the 18th, when this trial started, 30
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the State in this court was finally aware that these witnesses
did not want to come, then there was confirmation.

COURT: To give an encore to your argument is not to
augment your argument, Mr Heyman.

S.A.: Thank you, My Lord.

CQURT: Just wait a minute, Mr Heyman, I want to ask you
something else. Accepting that you haven't really had much

of an opportunity of pursuing this matter since Wednesday, and
accepting that the Attorney General has only been approached

for the first time vyesterday to initiate the diplomatic 16
processes, wouldn't the correct approach be for you to be .
given an opportunity only to_ explain within a reasonable

time Qhat he has denle),” and whether, or not, having regard to

what he has done, thergl is a,reasonable prospect of these
witnesses coming, forth? In_other words, the opportunity

that you need and thefopportunity which you are entitled to
perhaps, is not the opportunity for am extradition agreement

to be concluded, but for an opportunity to persuade the

Court that steps have been taken which yield the reasonable
possibility that these witnesses will be forthcoming. Do 25
you see the difference between the two opportunities? Isn't
that all you would be entitled to? Something like 2 or 3 weeks?

S.A.: Well My Lord, I will abide by that but I can't

the matter {interrupted).

COURT: You obviously have to abide by any judgment of

the Court, I don't need your concern to confer jurisdiction®
on the Court. What I need is your assistance to enable ne
to understand how I should exercise my discretion.

S.A.: Well, My Lord, if the Court is of the opinion, say

at least 4 weeks. _ 30
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COURT: No, why? I mean how long does it take for Mr Ruppel
in these days of technology and fax machines? To use tele=
phone calls, to use fax machines, to fly over, if necessary,

in order to put me in the position where I can fairly and
honestly conclude that there is a reasonable prospect of

these witnesses becoming available? How long does that take?

S.A.: I think then 3 weeks might be encugh. If the Court

would give me a postponement for 3 weeks, I'll be happy.

COURT: With bailz

S.A.: With bail. 10

COURT: Thank you, Mr Heyman. .
DEFENCE: My Lord, I would like to preface my remarks by
pointing ocut the salient issue, i{e. the cnus is on the State

who is applying for a postponement in this matter to convince
Your Lordship that there is -a feasonable prospect of these
witnesses attending court. nThe’ mere fact that the guestion

of baii has been left dangling) in frdnmt ofrus, with all due
respect, isn't going te affect my approach at all, My Lord.

I have endeavoured to compile Stme heads.of argument, it

doesn't obviously compose my entire argument, as Your 2&.
Lordship can appreciate. May I ask for permission to hand it

up, My Lord?

COURT: I am indebted to you.
DEFENCE: As I say it doesn't cover every aspect as Your

Lordship can obviously appreciater, I am going to try and
conduct as full an argument as possible, and during the coursé
of my argument I will also incorporate in my argument the

new facts which have been brought to Your Lordship. I say
facts with a questidn mark behind the word "facts?® butVI'll

revert to that issue at a later stage. 30




DEFENCE: Having regard then, My Lord, first of all to the
aspect, as I say that the onus is cn the State to convince

Your Lordship that there is reasonable cause for postponing

this matter. My heads of argument read as follows: 1In the
application for the adjournment of criminal proceedings are
governed by the provisions of Section 168 of Act No. 51 of 1977,
namely a Court before which criminal proceedings are pending,
may from time to time during such proceedings, if the

Court deems it necessary or expedient, adjourn the pfoceed=

ings to any date on the terms which the Court may seem 10
proper and which are not inconsistent with any provision of .
this act. The decision as te whether to adjourn the pro=
ceedings is in the discretion of*(fhe Court. Two basic
principles should qguide’ a Court in considering an application
for adjournment;jnamely:

{a) it is in the) interest of.society that a guilty person

should not evade conviction by reason) of én oversight, or
because of a mistake gthat can be memedied;

(b} that an accused person,/deemed to be innoccent, is
entitled,once indicted,tc be tried with expedition. A ‘
My Lord, I then refer to HIEMSTRA. Your Lordship has seen

HIEMSTRA, I've also referred Your Lordship tc DU TOIT, to

the relevant section, and then the important case, the case

of 5 v GERITIS. As Your Lordship will cbserve I quoted from
this particular case fairly freely. These principléé have

been further propounded in two English cases in which

certain desiderata in matters of this sort were prescribed,
namely R v LE CHEVALIER D'EON, 3 Burr 1513; 97 E.R. 955,

the King's Bench Division in the year 1764 and

THE QUEEN v MITCHELL, reported in Vol. 111 of Cox's 30

Criminal Law Cases (1848).
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DEFENCE: Now My Lord, I must really ask your forgiveness
here. Unfortunétely I was only apprised on last Thursday that
this application was going to be lodged, as Your Lordship
will see from my heads of argument as I carry on. My Learned
Friend 'bhoned me last Thursday and he told me that these
witnesses vere not coming to testify. Well, obviously he

had to wait for confirmation until Wednesday. Unfortunately
here I didn't have access to these authorities but I accept

for the purposes of my argument that they are correctly

reported and I think that the salient aspects, in any case id

My Lord, don't take the matter very much further. 1In the
former case the Court referred to certain requirements as .
being essential befoxé,such anlapplication could be granted
in the following l@nguage. It is pecessary therefore in
such a case as this first to satisfythe Ccurt the persons
are material wifnesses, secondly to show that the party
applying has been guilty of no laches or neglect in omitting
to apply to them the endeavour to procure their attendance,
and thirdly to satisfy thelCocurt there is a reasonable
expectation of his being able to procure their attendance 20
at a future time to which he prays the trial to be put. .
Your Lordship has canvassed this point, with all due respect,
time and again. I am reverting to this particular issue at
some stage or another during the course of my argument.

In applying the desi@eratalaid down in the above
cases, VIEYRA, J. propounded the following principles on
p-755 B to D. It would seem according to these cases that in
order to cbtain a postponement, all three points mentioned
should be satisfactorily answered. Although I accept them as

being of great importance, I do not think that this must 30




necessarily be so. No doubt it is a sine gua non that the

evidence be material, but assuming there has been neglect in
procuring the attendance of a witness - I am also reverting
to this issue - the Court, it seems to me, might nevertheless
grant a postponement if satisfied that there was a reasonable
expectation that the witness would attend at a later date.

I think that the Court would also take into consideration
whether the accused is on bail, how long the prosecution

has been pending and the p;riod of the postpcnement that has
been requested. There are instances where there has

been no neglect and yvet the witness does not attend on the
date of trial. A short postponement might then well be
granted to enable ;toyinvestigations to be made as to the
cause for the absence.;, Then again™I venture to suggest that
the nature of tHe charge must . bestaken into account. Thus
there is a difference:between a murder charge and cne of
theft or of fraud, that /is-zreadily eonceded, I mean it speaks
for itself. It is accepted for the purposes of our address
that the four witnesses, namely W.B. Knox (witness no. 9),
Ferdinand Barnard {witness no. 11}, Abram Van 2yl, alias
Slang (witness no. 16) and Carl Botha (witness no. 17)

are vital to the State's case and are therefore material

10

20
@

witnesses. I cannot dispute that particular issue at all. It

would be foclish for me to endeavour to persuade Your

- Lordship to the contrary. With‘regard to the guestion

whether the State has been guilty of neglect in endeavouring
to procure their attendance as witnesses, the matter is open
for debate. My Lord, after the announcements made by my

Learned Friend, it is open for even more debate and greater

debate than I possibly anticipated but I'll revert to that

30
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issue at a subsequent stage. I'm referring here again to
the case of R v CHKEVALIER D'EON.It must be assumed that the
State case was fully investigated and ready for trial not
later than 25 January 1980. My Lord that, with all due respect, |
is common cause. That, with all due respect, is not in dispute. 1
Your Lordship is in possession of a letter written by the
then Attorney General, Mr E. Pretorius, to the Chief
Magistrate of Windhoek, dated 25 February 19%0, indicating
inter alia, the date of trial, the procedural steps which
had to be taken and all the rest of it. I, for one, with 10
all due respect, cannot accept that any responsible Attorney
General (and I accept that any Attorney General of this
particular State is a responsible person) would lightly have }
taken a decision to prosecute an accused perscon unless
the case had begn fully canvassed and)fully investigated
on that particular date. That I accept_unreservedly, with
all due respect, and subject to your ruling, I am not
debating that particular issue any further.

The State)ymistofirstly convince the Court that
timeous and adequate steps were taken by the relevant 20
authorities in order to ensure that the above witnesses
are in attendance at court, and this is one of the kernel
issues in this particular matter. Seriocus doubts exist as
to whether such steps were taken by the State. My Lord, I'm
reverting to this issue again. Very seriocus doubts exist

,

as to whether the State can prove that there is any expec=
tation whatsoever, reascnable or tenuous, that the witnesses
will attend on the future date. The above witnesses are

all experienced, former South African police officers of

the Brixton murder and robbery squad. As I've indicated 30




on a previous occasion, I zm not here to debate the Brixton
murder and robbery sﬁuad. These gentlemen, because of their
duties, have a fair knowlege of murder trials, the implications
of murder trials and all the pros and cons asscciated with

such trials. They are not ordinary laymen. As opposed to
ordinary laymen, they are fully au fait with the §ros and

cons and the implicaticns of giving evidence, the relevance of
evideﬁce, the knowledge of what implications are hidden in

being subpoenaed to attend a court, being subpoenaed to

attend a court possibly in a foreign country. T am not 10
using the term “foreign country" in a derogatory sense but .
it is a matter of fact. It is commecn cause that the above

witnesses were given ‘an indemnity-against any possible
prosecution by the Attorney General of Namibia. Here the
first problem starts with the State case. When was that
indemnity given? Why®was that indemnity given? Because the
Attorney General at that stage already anticipated that
there were going to be problems securing the attendance of
these witnesses.

COURT: Not necessarily. He might have thought that 60
they will come here and then refuse to give evidence.

DEFENCE: Neo, I appreciate it. This factor, standing alone,
I concede isn't necessarily indicative of that, but Your
Lordship must also (and I'm coming to that particular factor)

have regard to the evidence of Cpl. Smit, the chief investis=

‘gating-officer in this case, a very experienced police

officer. And what was his evidence after guestioning by
Your Lordship? That already prior to the independence of
Namibia, problems had been visualised in securing the atten=

dance of these witnesses. If Your Lordship jeins that up 30




with this particular factor, then it 1s not only a gquestion

of one fact emerging, it becomes like circumstantial evidence,
and I'm not stopping at this particular issue. I'll canvass
further points as my argument progresses. But this, with all
due respect, is a very, very important point. I carry on to

say (interrupted}.

COURT: Mr Heyman occupies a very senior position in

this country, and he assures me that the first time that he

was definitely informed that these witnesses were not going

to be available was Wednesday. I've got to accept his (inter:I“ib
rupted). .
DEFENCE: My Lord, that I accept.

COURT: I've got(te accept his, assurance.

DEFENCE: My Lord, I hope that I"m not giving any wrong
impression. As_far as/the integrity-of my Learned Friend is
cencerned, I'vezknownrhdim,for a fairly lengthy period of

time. ‘It has never been’ in-doubt, as' far as I am concerned,

and I accept his word unreservedly, but if Your Lordship

were to look at the statement/*made by my Learned Friend, he

said the feollowing: it was only on Wednesday that we 20
definitely knew that the pecple were not going to be here, "
and we only definitely knew on Wednesday that they were noct
going to be here because that was the day which they had

to attend court. Their absence is concrete preocof that they

are not coming, but my Learned Friend already 'phoned me

last Thursday, saying tc me that there is a strong

probability that these -~ as a matter of fact I was given to
understand they were not coming.

COURT: Is that common cause, Mr Heyman?

S.A.: That is common cause, My Lord. 30




‘®

-

DEFENCE: My Lord please, I'm nect mentioning this in order

to cast any doubts on my Learned Friend's integrity. I

repeat he made it very clear that it was purely because of

the confirmation which he received on Wednesday when these
people didﬁ't turn up in the flesh, that (interrupted).

COURT: What do you suggest he could have done between
Thursday of last week and Wednesday of this week?

DEFENCE: No, no, my Lord, the gquestion is what could have

been done since the date, we don't know what date is in issue
here, when indemnity was given to the witnesses. We would -klf
also like to know what steps were taken from 25 January 1590 .
until today in order to ensure the presence of these witnesses.
Not accused peopley{ My Lord, witmesses and there is a vast
difference between accused people "and witnesses. Your

-Lordship is fully aware, I')]l come totithe relevant sections

at some stage Or another;pbut sthat information is shining

in its absence, and that is jthe knitty gritty in this partis=s
cular case.

COURT: In an crdinadry situation, Mr Grobbelaar, this sort

of fact would be pretty decisive but we are dealing with 20
an extraordinary situation of a nation in transition with

all kinds of loose ends which still have to be tied up.

DEFENCE: That I fully appreciate, but Your Lordship has

the evidence of Col. Smit. I accept that Your Lerdship is

geing to accept that evidence unreservedly, that even before

the independence of this country, problems had been visualised.

Secondly we are not dealing, with all due respect, as Your

" "Lordship correctly pointed out, with a lot of laymen. W& Have

responsible officials here, they are trained lawyers, they

knew that this problem was going to arise. It is a different 30




matter had they been caught by surprise, but there is not a
suggestion of their being caught by surprise. I mean why
would Col. Smit have given this evidence otherwise? That is

the damning factor. But it goes much further than that.

COURT: The wheels of the bureaucracy move with suffocating
speed.
DEFENCE: I appreciate that, My Lord but whe suffers because

of the wheels of bureaucracy? and what about the constitution
of this country? I can carry on like this indefinitely

if I were to start canvassing those issues, but I repeat, if 10
I may use an un-Supreme Court expression, it would have "
been a different story if this State had been caught with

their pants down about the indépepdence issue. That would

have been an entirely ,different issue, My Lord.

COURT: They=were not caught with“pants down but perhaps
slightly unbutteéned.

DEFENCE: That may be |so, "but then again'as Your Leordship
guite correctly pointed out, My Lerd, one is dealing with astute
lawyers, people who hadialready been aware of the problems at
that stage. And what does Your Lordship find now? Not a gist.ZO
of evidence to say that in anticipation of these problems,

we did this and we did that. As I say I'm coming to those
points. No My Lord, please, Your Lordship is not interrupting
my train of thought, I am very pleased that Your Lordship

posed these problems to me. After all My Lord, I would

like to try and assist Your Lordship as far as I possibiy can
without adding to the confusion, with all due respect,

which is already present and I would like to know Your
Lordship's problems, if there are problems (interrupted).

CQURT Mr Grobbelaar, I have doubt about one proposition 30
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that you've advanced initially. I think it was said that
the guesticn as to whether bail is going to be granted or
not is irrelevant to the consideration of a postponement and
that the fact that bail might be granted does not affect
your argument. If that is what you did intend to say, I may

have some difficulties with that.

DEFENCE: My Lord, I'm saying this with the utmost of

respect. If consclation prizes were to be, please, I am not
suggesting for one moment that Your Lordship has a wrong
approach, but if one were to have regard to all the facts 10
applicable in this case, if one were to have regard to the .
fact that there is no reasonable prospect that any of these
witnesses, then that‘'would be a purely consclation, My

Lord please, I'mmot sUggesting that Your Lordship thinks

like that, but that can then be described as a consolation

prize.

CQURT: It is not a guesticn of a consélation prize,

Mr Grobbelaar. 2As youlve pointed ©ut correctly, I've got to
determine in terms of Section ‘168 whether the adjournment

sought is necessary or expedient. Now exp.edient would 2'
seem to suggest whether or not in all the circumstances the
adjournment would be advantageous, judicious, just, suitable,.

DEFENCE: That's right.

COURT: Now as an element of the issue as to whether

or not it is just, advantageous er suitable, surely the gquesticen
of whether the accused will be in custody in the interim or

not is a relevant factor.

DEFENCE: It may be, depending on the circumstances of

the particular case.

COURT: I'm only having difficulty with the approach 30




which might have suggested that I'm to consider the question

of a postponement as a separate issue from the guestion of

bail. That was also Mr Heyman's initial approach and I've

always doubted the correctness of that approcach but I may be
wrong.

DEFENCE: When I made that statement, I possibly erred

from a point of view that I sounded dogmatic.

COURT: Now I understand.

DEFENCE: The other word is pragmatic as Yeur Lordship can
appreciate. That was not my intention at all, but I feel so “;6
strongly about the merits of this matter, with all due respec.
that hasn't even entered my mind yet, except for that

particular dogmaticg«{expression. (I can appreciate that

there may be circumstances where that appreach obviously
wouldn't apply at all./ I themscarry=en, and I'm also coming

to the aspect of the expéditious appearance. I carry on to

say, this is p.7 My Lofd, that the abpve witnesses - My

Lord, I wonder, isn't this perhaps an appropriate time?

CQURT: Yes, whenever it is''convenient for you. Is it
convenient? .20
DEFENCE: Thank ycu.

COURT ADJOURNS

CQURT RESUMES

DEFENCE: Before I carry on with what I said on p.7, there
is one other aspect which must always be borne in mind when
regard is being had to the guestion that it was only through
the physical absence of these people on Wednesday, that there
was final confirmation. |

(a) These people had been approached lcng beforehand, not to

attend court as witnesses but Your Lordship is aware of 30




®

the evidence which Col. Smit had given of the statéments

which had been taken from them, with one thing and one thing

only in mind, this particular case. That's where the history
commences. Your Lerdship can never, with all due respect,
disregard the expertise and experience of these people when

it comes to attending court cases. Their knowledge with

regard to court procedures, the pros and cons, I am not
suggeétihg that they are experts please, but they're not very

far below that. They're not laymen. The real situation,
subpoenas have been served on them, they were aware before -id-
the time that they had to come and attend court. Last .
Thursday it was finally indicated by them that they were

not going to attend\.court, and i&)was only through their

physical absence _on Wednesday)jthat there was final confirma=
tion. Now since then /not a“wérd has’ . Deen forthcoming from

these gentlemennthat theyintend attending court in future,

or intend giving evidenc¢e in future!

COURT: I think that that's clear enough. My difficulty

is that if some kind cfilegal process compels them to do so,

they might well change their mind. ‘)
DEFENCE: I appreciate that My Lord,lbut again without

being facetious, in the year 2,000, with all due respect,

such a situation might have materialised.

COURT: No why? Why can't (interrupted)

DEFENCE : Possibly I'm a little too pessimistic.

COURT: You see what I've got to take into account is that thei
obvious reluctance to come here, might in the future be mitigated
by the situation where they are harassed by legal process

in South Africa which leaves them very little option but

to take the more comfortable alternative of coming to give 30
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evidence, picking up their indemnity and having this off

their head.

DEFENCE: But the issue is not so simple, My Lord. First

of all when a treaty is negotiated, My Lord has gone into the
authorities. It normally applies to accused people only.

When it comes to witnesses, the issue, with all due respect,

is entirely different. My Lord was also referred to the
particular section, Section 8, this was referred to in the work

of Commentary on Criminal Procedure Acf, DU TOIT, DE JAGER,

PEIZES, SKEEN  and VAN DER MERWE, p.l179 where reference 10 |

was made to Section 7 of the Foreign Courts Evidence Act 80 . |

of 1%62.
COURT: Section 77
DEFENCE: 80 of 1962¢/it is_page, sorry My Lord, it is 23/4,

it is under the~heading Sectioh 179 and p.23/4, I'm terribly
sorry My Lord, I#ve neveér beensable tpo understand the page
numbers of this particular book, atteéndance in foreign courts,
Section 7 of the Foreign Courts Evidence Act B0 of 1962.
COURT: I am not surelwhether this section applies to
Namibia at all. What happened was that apparently before ‘0
independence, there were various statutory provisions and
proclamations and ordinances, I don't know, I've not been
referred to what they are, in terms of which process issue&
from this court would be operative in South Africa. It is
not ciear tc me now that with th? independence of Namibia
those provisions have become automatically repealed. I don't

know, I would like to hear argument on that.

DEFENCE: My Lord, with all due respect, that is not my

field. The fact that it is nct my field doesn't mean that I

shouldn't make a study of it. 3
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COURT: I unfortunately I haven't got that option.

DEFENCE: I spoke to the only person who could possibly assist
me, a colleague of mine, a ceclleague Your Lordship knows
extremely well, Adv. Van der Byl. I don't say that he is a
constitutional expert but obvicusly I had te go and talk to

him, now first of all he gave me the constitution of the
Republic which I have in my possession for which I am very
grateful and I obviously, please My Lord, this is not autho=
ritative, I debated with him the guestion about the sudden
surfacing of gentlemen like Mr Burger and a number of other id
people and I understood, after I've discussed the issue with ‘.
him, that presently there~is/no treaty in existence, none -
(interrupted)

COURT: But do we need a treaty? _What I would like perhaps
at some stage t@/ get some argument onfis (a) what were the
provisions which' enabled process issued in Namibia or South

West Africa as it _was’ then called, to be éefved in the

Republic of Scuth Africa, and_(b) "whether or not the indepen=
dence of Namibia has led to“the automatic repeal of that
section. It is pretty vital because if that is not so, then .0
Mr Heyman doesn't need extradition agregments, all he

needs is the issue of the process.

DEFENCE: My Lord, if I understand the position correctly,
please, I repeat I haven't gone into it properly. What I've
done was this, I had regard to extradition treaties, the
different acts, the provisions dealing with evidence taken on
commission, those which are available to me and, with all

due respect, thosg which I possibly understand. I debated

the issue with my colleague, please, this is net authoritative

but I debated the issue with him because that worried me too 30




except that I didn't anticipate at that stage that this

was going to happen, there was going to be an application

for postponement. What worried me was the implications of

the fact that these people had surfaced and disappeared af will
when warrants are still, as far as I am given to understand,
cperative and all the rest cf it, and I was given to understand
in any previous act or acts which covered any treaties With
regard to accused people, witnesses and all the rest of it,

if any were ever in existence, had been severed because

cf the independence of this country. 16
COURT: You see that would depend on the following questior.
Your first guestion will be before 21 March 1990, were

there provisions indterms of whieh any legal process issued
from Namibia would be ,executable and operative in Socuth

Africa, that would be no.l..  Nor2: did that process automati=
cally lapse upon the dndependence of .Namibia on 21 March

19907 No.3: if it did\lapsejl did itnlapse (a) by virtue

of some doctrine of ipternaticonalglaw, or (b) did it lapse

by a statute of the South African Parliament recegnising

the independence of Namibia?

DEFENCE: My Lord, if I can possibly assist Your Lordship

and I've got no authority for this, but I;ve appeared in

these courts very often and in the old days, as I understood
the situation, with the provisions of Act 51 of 1970, being
operative in the Republic and s%ill being operative here,

there were never any problems experienced. 1In other words,
process was issued, it was conformed with and it was complied
with. Then the second problem arose {(interrupted).

COURT: The lapsing.

DEFENCE: The lapse - well, obviously, once this country 30
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became independent, then whatever existed before the time,

elapsed completely.

COURT: Why? Why do you say 'obviously'?
DEFENCE: With all due respect, it makes sense because this

country is now {interrupted).

COURT: The fact that it makes sense, is often a reason
why the legislator doesn't do it.

DEFENCE: This country has now become independent and it

doesn't stop there.

COURT: - It may be a very sensible propositicn but is it 10

a legally correct proposition? .
DEFENCE: It is obviocuslyja.legal proposition. If there

was any machinery ‘to'secure the presence of these pecple,

the Attorney Gepneral ©f Namibia would have opted there and
would have applied it!

COURT: Maybe he_doesn't know that that is so.

DEFENCE: My Lord, ‘with all due ré8pect, Col. Smit testified
that already on 25 Japuary or beflere the independence of

this country, problems were. anticipated. -

COURT: Yes, but Mr Grobbelaar, it is a guesticn of law. ‘J
It doesn't matter what view Col. Smit took. If as a matter of
law the process issued from Namibia is executable in Scuth
Africa, then it doesn't matter whether Col. 3mit thinks so

or deoesn't think so.

DEFENCE: The fact remains thgt it is not excludable.
COURT: Why do you say that?

DEFENCE: That I c¢an't Say.

COURT: Well, that's the problem, it is a guestion of law.

I don' say you are wrong, 1'd just like to know why.

DEFENCE: No, no, I appreciate it. I would like to see 30




the two acts in gquestion. My Learned Friend apprises me of

the fact that there are apparently two acts which do seemingly

cover this particular issue.

COURT: The Namibian acts of South African acts?

DEFENCE: South African acts.

COURT: Obviously this is a matter which you have no notice
of, I simply asked you the guestion without (interrupted).

DEFENCE: I appreciate the fact that Your Lordship posed

those problems because {(interrupted).

COURT: But I understand fully, Mr Grobbelaar, that it is 10

not something which you can Jjust answer on your feet like tha1..

DEFENCE: Thank you, My Lord.
COURT: You mustplease take “the opportunity to please

help me in this regarde/ Thepone assumpticon you éan safely
make is that I am very/worried’about “these matters, so you
can edgcate me on these matters, I wowld appreciate it.
'DEFENCE; The last impression I getiiis that Your Lordship

is endeavouring to harass me, please My Lord, I would like to
assist as far (interruptedl.

COURT: Mr Heyman, you as well, if you could give me ‘0
assistance in this regard, I'd like you to please tell me
what was the provision in terms of which process issued from
here was executable in South Africa and why it is no longer
operative. I'd like you please to go into this guestion

and assist me perhaps by this afternoon.

S.A.: Thank you.
DEFENCE: My cne instructing attorney has left court in order

to get these two particular acts. Might I during the interim,
with Your Lordship's permission, continue with my argument?

When he comes I'll {interrupted). 30
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COURT: Of course, entirely at your convenience and when

it suits you.

DEFENCE: Thank you, My Lord. I was then busy on p.7 which
reads as follows: It is common cause that the above witnesses
were given an indemnity against, I've dealt with that.
Irrespective thereof the witnesses have not only refused to
attend to court, but étated categorically that they do not wish
to give evidence. A greater lure té testify cannct be

imagined and it reflects adversely cn the possibility of
securing their future attendance. I've also debated it further
with Your Lordship. It is common cause that since the inde= "
pendence of this country, this is where the two acts will show
whether it is common‘cause or nog); no extradition treaty

is in existence between thej gRepublic of Namibia and the
Republic of South Africa.

COURT: That, I think,pis common eause, that there is no
extradition agreement ./ WhHatever the statutes might say, I
don't think that Mr Heyman has ever contended that there is an

extradition agreementi? On the contrary, he says he needs

time to complete an extradition agreement. .20
DEFENCE: Except that these two acts might cast further light
{(interrupted).

COURT: Whatever they say, they are not an extradition

agreement. So what you say here is clearly accurate.

DEFENCE: Even on the assumpticn that a treaty can be
negotiated for on some unknown future date, such an agreement
can only make provision for the possible extradition of
accused persons and has no bearing on theléttendance of
witnessés in foreign countries. There I referred Your Lordship

to the different authorities, Your Lordship alsoc referred 30




to those authorities. Due to the refusal of the witnesses

to testify, any possibility of taking their evidence on
commission will also be a wastage of time. Your Lordship alsc
referred to the provisions contained in HIEMSTRA and I'm also
referring to these provisions in this particular heading.

COURT: Why would it be a waste of time if the cemmission

'is issued under section, is it 33, of the Supreme Act?

DEPENCE: First of all Section 33, the way I read it and

the way I interpret it, only refers to civil processes. I

know that HIEMSTRA seemingly indicates a probability that the "~1£
Criminal Law may also be used under Section 33, but with "
all due respect My Lord, I don't think that that is the
pesition at all. The'provisions of Secticen 33 are clear,
unambiguous and peremptory and with=all due respect, I don't

agree with that™approach™at allibut at the end of (interrupted)

COURT: He guotes no_authority for=his observaticn.

DEFENCE: I appreciate that,, My Lord:

COURT: I say that is in favour of what you say.

DEFENCE: No, I know My Lord\but this, with all due respect,

is my interpretation, if one reads the particular section : 20

and the wording of the section. But at the end of the day
it again revolves around one question: {(a) how long has the
accused got to sit in gaol? For how long has the case got
to be postponed in order to negotiate that and at the end
of the day the witnesses have already indicated they're

not willing to testify.

COURT: - Well, that is something (interrupted).
DEFENCE : But that is another issue, as Your Lordship can

appreciate.

COURT: But that is something that could change. Their 30
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willingness might be improved by the arrival of a process

which puts them in gaol.

DEFENCE: But how and when is that going to change? I mean
with all due respect, and I'm not trying to be facetious,

My Lord is fully aware of what is happening presently in the
Republic. I can't visualise the Minister of Foreigh Affairs
calling up the Minister of Foreign Affairs from this country
within a week, next week or so in order to resclve this problem,

the problem which has arisen in this particular case. Those

things are being dealt with diplomatically as Your Lordship 1o~

appreciates and it takes time and time is of the essence "
in this particular case as Your Lordship appreciates. That

sort of treaty or (interruptedd.

COURT: Must the State not be gdven an opportunity to

canvass this issue? -
DEFENCE: How Tong doessthe State reguire? Ad infinitum;

with all due respect?

COURT: They say maybe 3 weeks. They say indefinitely -
{interrupted)}.

DEFENCE: My Learned Friend knows as well as I that if by 20

this stage, since 25 January when it was anticipated that this
problem was going to be resolved, it had not yet been
resolved now, it is not going to be resolved within the

next week or so.

COURT: Why not?

*

DEFENCE: There is no substantial evidence to that effect.
I am not saying that any person is misrepresenting the
situation but we are in the following invidious pdsition: if

an approach was made, when was it made? By whom was it made?

I can carry on like this indefinitely, and with all due 30




respect, certainty is required on that particular score, and
if there is a proposed draft, I mean as Your Lordship said
with all the modern amenities and all the rest of it, this can
be photocopied and telexed, I helieve they have tele-fax
facilities in Namibia, we can have a proposed copy of this
draft within the next.S minutes or 10 minutes ready for Your
Lordship. As I say I can carry on like this for the rest of
the day, My Lord, and all that evidence is shining in its
absence. I repeat again, I am not suggesting that any person

i5 deliberately misleading this Court. If that impression

10

is created, then the Court completely misunderstands me. .

COURT: No, I didn't understand you to suggest that.

No, I think that is«{alear, the-kona fides have never been

an issue.

DEFENCE: I want to make thatr c¥earj;tall along. I'm not doubt=
ing the bona fides of*any.persen in this country or any
person in the Republig of Scuth Africa, but there is.one
further problem with_this whole case, and that is looming like
a large octopus behind«dthis whole case. The State's case

is going to be based con the following approach, the CCB is
involved in this case. We all know, Col. Smit testified to
that effect, the CCB is part and parcel of the Military
Intelligence Section of the Defence Force of the Republic of
South Africa. That means that the authorities on that side
of the border have a vested interest in these witnesses.

CQURT : No, but it doesn't mean that the State President

 knew anyfhing about it, or that he is prepared to protect

anything which was done without his authority.

DEFENCE © But what did the State President say, with all

respect? The State President, inter alia, touched on the

3e
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one golden rule to which I'm going to refer later during
the course of my heads of argument, and I'm coming to the
issue that the matter had to be tried expeditiocusly. I den't
know whether Your Lordship read through the entire heads of
argument which I've presented, that is a very major portion
of my argument. For instance on the bottem of p.3:
"Dit is essensieel dat hierdie aangeleentheig",
that is the thrashing out of the activities of the CCB, be
resolved as soon as possible.
"Dit is essensieel dat hierdie zangeleentheid 10
So gou moontlik op die mees indringende en .
regverdige wyse afgehandel moet word sodat die
land, die regering en“die Suid-Afrikaanse
Poligie met die belangrike take wat voorlé,
onbelemmerd sal kan voortgaan. Die bekende
uitdrukking" -
and as Your.Lordship will read my heads of argument, this is
very strongly incorporated in my heads of argument and I'm
coming to it.
"Die bekende uitdrukking 'justice delayed is ‘
justice denied' bly steeds geldig."
Then I want to come to the very crucial part and I want to read

the entire portion, p.8 (interrupted).

CCURT: This is from the State President?
DEFENCE: That's right My Lord, and I'm reading from the
second paragraph: "In die lig van die polemiek rondom

die beweerde betrokkenheid van wyle Anton
Lubowski as m betaalde militére informant
van die Suid-Afrikaanse Weermag en die Minister

van Verdediging se versoek in dié verband, het 30




and it is in this light that he had passed the remarks to

which my Learned Friend referred -

ek voorts besluit om die Kommissie se opdrag

scos volg uit te brei: om onderscek in te stel

]

na en verslag te doen ocor die bewering dat Anton
Lubowski m betaalde agent van die Suid-Afrikaanse
Weermag se Militére Inligting was. Ek het ook

kennis geneem van W verklaring van mnr. Theo-Ben
Gurirab, Swapo se Skadu Minister van Buitelandse
Sake, waarin daar m bercep op my gedcen word onm
ondersoek te laat instel na die omstandighede

wat tot Anton Lubowski se dood gelei het. Ek het 16
in hierdie stadium daarteen besluit. Om nou .
hierdie taak ook aan die Kommissie op te dra,

sal mynsyinSiens onvVanpas wees, eerstens omdat
misdaad in Namibié& nie *6nder die jurisdiksie

van Suid-Afrikaanse howe resorteer nie. Na

wat ¢k vepmeem, blyk dit verder ook dat die normale
regsproses,van n-ondersoek deur polisie in

Namibi& so n gevorderde stadium bereik het dat
lasbriewe“vir sekere persone reeds uitgereik is

en dat m persoon reeds op 18 April 1990 tereg 20

sal staan. Indien in die loop van daardie saak" - .

"feite na vore kom wat dui op onbehoorlike
Suid-Afrikaanse owerheidsbetrckkenheid, sal ek
oorweeg om die opdrag van Regter Harms uit te

brei. Intussen gee ek opdrag dat daar ten nouste

met die owerhede in Namibié saamgewerk moet word
om te verseker dat die reg aldsar sy gang gaan

en geregtigheid geskied.® 30



Not 'I'll see to it that Mr Burger or any possible accused

be extradited, I will see to it that special provision is

being made for the appearance of witnesses, witnesses regquired
in the Republic of South Africa, in the Republic of Namibia.'
Those undertakings were not given at all, and one, with all

due resﬁect, must read this article in its entirety in order

to try and appreciate, with all due respect, what the State
President intended saying.

COURT: Mr Gfobbelaar, I must accept that, Namibia and

South Africa are friendly neighbours who are going to assist e
each other in their judicial process. I must also accept .
that the probabilities are that if there is the need to

ensure justice in Namibia which®feguires the co-operation

of the South African Sfate, ythat it would be ordinarily forth=
coming and vicejversa. Isnyt that a.probability that I

must accept? Becausé We are,surely not at war with each other.
DEFENCE: No, My Lord)/and [please, (#f I gave that

impression, then I'mmalso misunderstood. The problem is
(interrupted).

COURT: When. 2(
DEFENCE: When, and this is the problem, with all due ‘.
respect, which the Court has. When. These things are not

done overnight, and this is when one has recourse to the
existing legislation, or the existing legal position, what is
the existing legal position. The existing legal position is
first of all that a treaty has got to be negotiated for.

COURT: But Mr Heyman says he doesn't need a treaty, there
could be co-cperation in regard to a particular matter ad hoc.

DEFENCE: But if there were going to be co-operation, why

wasn't the South African authorities already approached on 30




25 January or before 21 March in order to secure such arrange=
ments? That is the simple issue, My Lord, and if the position
is so simply, surely since Wednesday the authorities on that
side of the border, in full appreciation of what is going

on, could have said 'tell the authorities on that side that
there are no problems whatsoevér, through means of diplematic
recourse or whatever the position may be, this little problem
can be resolved immediately', or as I've said to Your Lordship
my iearned Friend can come, please again, I'm not attacking

him or the Attorney General, but with all thé modern amenitiesfuii
show us a photo-copy of the treaty or the arrangements .

or whatever the case may be which are presently being drafted.

"It is the easiest tHifg under tHe)sun. Why is this informa=

tion not forthcoming? o/I mean jthe answer is as clear as
anything. I must say, withtall due~respect, I didn't/ think

as strongly about this~point. ,Your Lordship is aware

that where it deals with' political offences, this, with all

due respect, has all_.the elementsgof a possible political of=
fence in such relations I mean Col. Smit testified to this
effect. If one has got all the problems, or all the 2(
difficulties before cne country agrees to extradite its '.
people to another country, wouldn't such a country be even

more reluctant to see that its own witnesses or witness, or
possible witnesses, be handed cver for questioning and

for possible evidence? As I carry on to say, I say: the
independence of the Republic of Namibia on 21 March 1990 did

nct cause a dilemma for the State. The State's case was

fully investigated on 25 January 1990 and on that date the

State must have been fully aware of the possible conseqdences

of the independence of the Republic of Namibia. Then I 30




raise the following guestions and this was not incerporated,
unfortunately, in-my type-written argument because at that
stage I didn't Know what my Learned Friend's reply was

going to be, but I have since raised the following guestions

and I did it as follows. My Lord, I'm terribly sorry about this,

I hate presenting my argument in this particular way. I say

any approach at diplomatic level must show the follewing:

1. That an approach must indeed have been made;
2. Dbetween who was 1t made; and
3. on what date was it made in order to exclude any possible

argument of negligence in the light of the fact that problems
about securing the presence of_ the witnesses were already
foreseen before theindependence“©f Namibia.

4. How far the negotiationsghave proceeded.

5. On what datejthe negotiatiens will. be concluded and

be followed by a)treaty|orvan, agreemenit or an arrangement.

&. The probabiliéy of the treaty being successfully concludeqd
in view of the fact that if the State's allegations are
well-founded, then the“CCBland therefore the Military
Intelligence of the Republic of South Africa are involved

in this case. That means that the Republic of South Africa
has a vested interest in these witnesses, and would

therefore be extremely reluctant to surrender these witnesses.
It is a matter of common logic.

7. How the conclusion of the tréaty is going to overcome
the refusal of the witnesses to testify and what is most
important, a guarantee of their availability in view of the
fact that they apparently have the know-how how to dis=

appear or re-appear at will. Assuming that such a negotiation

is concluded, these gentlemen are not without expertise. We

10
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saw how Col. Burger appeared at will, at what stage he
appeared, etc. I can carry on like this, with all due
respect, indefinitely. Then I say any possible undertaking,
no matter how well intended, that the above witnesses will
attend court at a future date and will testify, is without
substance, and therefore any postponement to secure their
future attendance will be an exercise in futility.

Then I carry on before I conclude. I say the next
and probably one of the most important requirements is that
the accused, who is deemed to be innocent, is entitled, 10
once indicted, to be tried with expedition. This requirement.
has to be judged against the background of the following facts:
the accused was apptehended on 13 September 1%89%. It is
uncertain whether he was initially arrested on a charge of

alleged murder -on the deceased.

COURT: Accordingto the evidence .he was.
DEFENCE: In any case, My -Lord, these are the facts.
COURT: ~ According.to what Col.gSmit (interrupted).

DEFENCE: Yes I know,{My bord,  possibly apprehended on suspicicn,
but I must say that there was a very rapid change of mind. 2"
But in any case, these are the facts, especially if the State
has such a strong case, it appeéars that on 15 September 198§

he was served with a notice purporting to be issued in

terms of Section 13(i)(f) of Act No. 59 of 1972. On 6 November
1989 an application was lodged ip the then Supreme Court

of Scuth West Africa for an order setting aside the declaration
of the accused as a prohibited person in terms of Section
13(i)(f) of the above act. What is also important is the
evidence which Col. Smit gave, without being presumptuous, it

was already felt on 3 November 1989 that this application 30
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was going to Succeed, that irrespective of that the process

of Court was first of all applied and His Lerdship, Mr

Justice HENDLER, first of all had to allow the application’
before the accused was then formally arrested on 6 November 1989
for the murder of the deceased in this case. Why? Immediately
after the above order, the accused was arrested on 6 November
1989 on a charge of murder of the deceased; on 13 November
1989‘a formal application was lodged for the release of

the accused on bail. After objection by the State and

evidence which had been given by the chief investigating- 10
officer, Col. Smit, the application was refused and an ‘.
appeal against the above ruling was noted. ©n 12 February

1990 the appeal was‘heard by thé Honourable Mr Justice

BENDLER of this Honourdble Gourt and refused. On 3 April

1990 an indictment and summary ©f substantial facts were

served on the agcused in accordance with the provisions

of Section 114(4)(a)(4d})/of tHe Crimihal Procedure Act 51 of
1977. On 10 April 1980 a requestofor further particulars

was served on the Prosecutor General of Namibia. O©On 12

April 1990 a letter was handed to the Prosecutor General, %
urgently requesting a reply to the above reguest. A reply

to the above request was received on the afternoon of 17

April 1990. The accused is still in custoedy. The accused

was informed on 25 January 1990 that his case is set down

for summary trial from 18 to 30 April 1990. Then I raise the
fellowing guery or queries. In view of the above and .

in view of the serious allegations made against the accused,

the accused had to make provision for his defence at great
expense.‘ The accused was compelled to make provisicn for

the commencement and continuation of his trial on 18 April 30




1990 and was apprised for the first time by the Prosecutor
General, I again reiterate, I'm not blaming the Prosecutor

General, on 12 April 1990 that an application would be lodged

for the postpohement of his case. It is submitted that

the present application constitutes an abuse of the process

of court because of the delay in bringing this matter to

trial.

The crucial question is how long the accused is supposed

to be incarcerated in the absence of even & remote possibility

that the above witnesses may turn up at court in future and

be willing to testify against the accused. At the National

Conference of State Trial Judges, 1983 to 1884 under the
heading 'Standards Relatling/to.Court Delay Reduction, American
Bar Association, April 1985, p.5,"the following approach
was adopted, namély ‘'justice delayedynis justice denied.
Delay devalues Jjudgments creates an anxiety in litigants,
and results in loss'or deterioration.0of the evidence
upon which rightsgare determined ... Delay sigmals a
failure of justice and ssubjects the court system to public
criticism and the loss of confidence in its fairness and
utility as a public institution.'. Article 14(3)(c) of the
International Covenant on Civil and Political Rights,
1966, provides for the following:

‘In the determination of any criminal

charge against him, everyone shall be

entitled to the folld@ing minimum guarantees

in full equality. «-¢....

{c) To be tried without undue delay.?
The Constitution of the Republic of Namibia as promulgated

in the Government Notice, No. 1 eof 1990, proclaims, inter

alia, the following:

10

@

30




®

1. Article 7, protection of liberty. ©No person shall be
deprived of personal liberty except according to procedures
established by law.
2. Article, respect of human dignity.
(1) The dignity cf all persons shail be inviolable.
2(b) No perscn shall be subject to torture or to cruel
inhuman or degrading treatment or punishment.
3, Article 10, equality and freedom from discrimination.
(i) All persons shall be egual before the law.
4. Article 11, arrest and detention.
(i) No person shall be subject to arbitrary, arrest or
detention.
5. Article 12, fair trial.’
My Lord, I am ngt géing to read the.first part of it, My
Lord is aware ©f the contents thereofl. My Lord also referred
to paragraph (b):
'A trial referred to in sub-article (a)
thereof ;shall take place within a reasonable
time, failing which the accused shall be
released. |
(d) All persons charged with an offence shéll
be presumed innocent until proven guilty
according to law, after having had the oppor=
tunity of calling witnesses and cross-examining
those called against‘them. It is in keeping with
the policy of Act No. 51 of 1977' (which is still
adhered to in this country) *that an accused person shall
be brought to trial without delay and shall

not be held indefinitely in custody.’

My Lord, I refer to this case of KABE & OTHERS v THE ATTORNEY

1¢

30



GENERAL AND ANOTHER, I don't know whether Your Lordship read

the case or not, please, I am not being presumptuous but -

(interrupted).
COURT: Please, if you wish to - (interrupted).
DEFENCE: Then I carry on, refer to the case:

'"Albeit that the sections of Act No. 56 of 1955°',
those were the secticns applicable at the time of this judgment,
'to which reference were made in the above

case, were amended by the provisions of Act .
No. 51 of 1977, the principle that an accused 10
perscn shall be brought to trial without delay .
and shall not,be fheld indefinitely in custody,
remain _unchanged.'
My Lord, I cannot undérline YthHese words sufficiently.
'See DU TOIT, DE" JAGER, PAIZES, SKEEN and
VAN (DER MERWE, Commentary-on ?he Criminal Procedure
Act!' -
and they deal with tHe provisions”of the present Section 50
which again underlines the-dimportance that a person shall be
brought to trial without delay and shall not be held ‘
indefinitely in custody. Then I say in view of the fact
that it is recognised that the right to a speedy trial is
fundamental to the process of justice in the courts of the
Republic of Namibia, it remains to define this right, set its
limits and quantify its contentd. Factors which must be
taken into account in order to arrive at an eguitable positiocn,
includes, inter alia, the following:
1. the entire length of the delay from the time the event

arose through to the date of the trial.

2. Reasons given by the pfosecution to justify the delay. 30
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3. Whether the delay is due in part to the accused or is
consented to by the accused.

4. Actual and presumptive prejudice to the accused.

5.‘The effect of the delay on the accused person and private life
6. The seriousness of the allegation against the accused

and the complexity of the case.

7. Any institutional resources.

And My Lord, this I cannot underline sufficiently:

7. Any institutional rescurces that gave rise for the delay.

My Lord, I carry on and this I didn't incorporate in my argument%
I say that the facts of this case bear a strong resemblance

te the facts in the GERITIS/case, except that in that case

the accused was free, he was out“on bail which operated in
favour of the jaccused idn that _case.) It is not a case of an
accused person.who had been/ incarcerated for seven months

and a number of days\ against the bagkground of the facts

which had been given to Your), Lordship, and that he was a

Scouth African citizen. . This\is not a Namibian citizen, he

is a foreigner, with all duvue respect, in this country, subject
to all the cbnsequences, with all due respect, which flow "
from the fact that he is a foreigner. If the impression

is created that Igsay that this country ill-treats or

mistreats foreigners, please, the problem is I'm misunderstood
so often that I've often got to clarify myself. I'm not

trying to say that and I'm not'trying to overdo this

particular peint but can My Lord visualise being incarcerated
in a foreign country -~ the fact remains it is a serious
allegaticn - for a period in excess of 7 months? Where

-you were already told on 25 January that your case is going

to be disposed of on 18 April, then you come to court on 18 (3¢
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April, vyou'‘ve got your counsel, you've got everything ready,
you've spent the last of your resources in order to see
to it that you have counsel, and then you come to court
and what reasons are offered?

The final question is: :is there any reasonable
possibility, Your Lordship kept on asking this question time
and again, I appreciate why, of the witnesses being able

and willing to testify? The facts overwhelmingly indicate

a 'no'. If no suitable arrangements could have been concluded- .
between 25 January 1990 and 21 April 19390, when are they 10
ever going to be concluded? If ever. I am not trying to ' '

be unduly pessimistic.”)[Your /Lordship referred to the aspect
of bureaucracy. ¢L'am not going %0, endeavour to give
Your Lordship allecture on that pargicular issue, that

would be presulptucus. Your Lordship is fully aware of

bureaucracy and’ whatwit entails and what it includes. In the
background lurksgthe vested interest which the South African

Government has in these witnesses.

COURT: That assumes that whatever these witnesses might
- have done, has the authority and blessing of the State .J

of South Africa. It may not be so.
DEFENCE: I have no authority for what I'm saying, and I'm

purely applying the rules of logic.

COURT: But is it logical teo assume (interrupted).
DEFENCE: But it is, with all due respect My Lord.
COQURT: Is it logical to assume that the South African

State sanctioned acts of unlawfulness on the part of its own

officials?

DEFENCE: With all due respect, I've been dealing in the

underworld for a very lengthy period of time, not in a 30
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personal capacity, and I've heard many things. But My Lord,
what I've heard lately, with all due respect, doesn't shock

one anymore and I say this with all due respect and the problem
is if the sort of things we've heard until now do not

shock one anymore, a further question arises. If these

things, even albeit that they had not been sanctioned, had
been done, can one readily expect a state to say 'I make
provision or I'm prepared to arrange that my inhabitants,

my citizens go to another country and there testify (a) that

it was sanctioned' because this is what these people say, 10
that the State sancticoned these actions. This is what they
say. I know that it_hasn't been tested.

CQURT: It doesn't mean I haveto believe it.

DEFENCE: My Lgord, thatris a different issue but this is

what these pedple say. I kpow that (It has not been tested,

I know that one listens to it with absclute disbelief but

the other thing d&s this: those witnesses will know when

such an agreement had been_concluded. Thef are already
unwilling to come and testify. Can Your Lordship appreciate
that they are going to be available at the end of the day to .
come and testify?

COURT: But what option would they have if the South
African State releases the leashes of the law?

DEFENCE: Col. Smit was in possession of warrants for the

arrest, inter alia, of one Staal Burger.

COURT: But he went underground.
DEFENCE: Chappie Maree is still underground but fact

remains that Burger was in the Republic of South Africa, he
was not an unknown figure, his photos figured prominently in

all the newspapers, on television, everything. If there was 30




cne person in the Republic who was well-known and whose face
was well-known, it was Burger's and irrespective of all

the might of the South African authorities and everything,
was he apprehended? When did he appear with impunity?

I can carry on like this indefinitely, My Lord.

Then I carry on, and this I say with the greatest of
respect, please: under these circumstances any postponement,
with all due respect, subject to this background and these
facts, would be tantamount to a travesty of justice, and I say-..
this with the greatest of respect and please, I don't want 10
the Court to think for one moment that I'm presumptuocus. But
I feel very strongly~about/making this particular statement
in view of all the facts and everyth;ng which had been placed
before Your Lordship:

The .£fact, and this was also canvassed, that this
is only the first appearance doesn't-alter the position at all.
On 25 January 1980, approximately 3 months before the first
appearance, the State ‘said. that it was going tc proceed,
not on one day, from 18 to 30 April. When was the first
indication that there was going to be an application for a .O
postponement? Last Thursday.

CQOURT: Well, Mr Heyman says that is the first time he

thought it became necessary to tell you that; before that

he had assumed that they would come.

DEFENCE: There is no evidence on record that those people had
at any stage indicated that they were going to be willing to
come and testify. It is one thing to assume, it depends on

on what you base your assumption, and again I am not attacking

the integrity of my Learned Friend, but there is no evidence

indicative of the fact that these people indicated all along 30




that they were willing and that they were to come and testify.

COURT: Some of them had made statements.
DEFENCE: My Lord, the fact that you make a statement, doesn't

mean that you're willing to come and testify.

COURT: What would be the purpose of making a statement
except as preparatory to being a witness?

DEFENCE: Preparatory to an investigation but not preparatory
to being called as a witness. There is a big difference between
the two, and My Lord (interrupted). ' e
COURT: Do you think that a witness who has made a .10
statement to an investigating-officer, would be shocked

if he said 'néw yousmust come ‘and give this in court'? What
does he expect? )

DEFENCE: But tﬂere is another_ pfoblem, and fortunately

Your Lordship a@sked this quéstion: Were problems already
anticipated before the| independence? And for that I cannot
thank Your Lordship sufficiently because, with all due respect,
that is the answer “timel and @gain. Why would problenms

already had been visualised before the independence in this
country if these people were willing and able to come and .0
testify? We get back, with alle due respect, to sguare one.

I hope to give Your Lordship a reply, we're trying to get

hold of my colleague, Van der Byl, in Preﬁoria. Apparently

he works for a living and he is apparently not in chambers
presently. I spoke to another éolleague of ours who apparently
worked with him, my colleague Maritz from the local Bar. He
would apparently also have the answer to this, unfortunately

we couldn't get in touch with him either. In any case, there's
no point in my telling Your Lordship what I believe but

we'll try and get these acts for Your Lordship before the 30




afternoon is out.

Cne other thing, please My Lord, this is no reflection
on any person, p.20 of the evidence of Col. Smit. This

referred to the question of the witnesses turning up, and

this fits in with the evidence of Col. Smit, third paragraph:
"And what about the others whom you need as
witnesses? --- To my knowledge there is no
arrangement that could be made through diplomatic
channels. I am not certain about that."

Then this: 10
"Do you know if any such arrangements have been .
initiated, whether they have been discussed
between,the two goverpments? --- I cannot say
whether it was discussed,.but all I can say is
thatron the 1lth ¢f this month I had an inters
view'with™our present Attdrney General in co-
operation with the Prosecutor General where this
was mentioned and .alsc reguested."

That adds more emphasis to the argument I have already presented.
My Lord, I then come to the next aspect. Your .20

Lordship canvassed the issue about the accused having pleaded

in the Magistrate's Court. I have the autherity, unfortunately

I (interrupted).

COURT: Is it AD?
DEFENCE: Yes, it is an Appelldte Division case, S v SINGH.
COURT: Oh yes.

DEFENCE: GH, I thought it was 1990, when I looked it up I
found it, 1590(1) SA 123 and with all due respect, Your Lordship
can just read the headnote.

COURT: That follows HENDRIX and LUBBE and those cases. 3C
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DEFENCE: That's -perfectly correct, My Lord, sorry that I
didn't bring this to your attention before the time.

COURT: And HENDRIX was in any event a judgment of His
Lordship Mr Justice MILNE who is now in the Appellate Divisioen.
DEFENCE: That is correct. |

COURT: It seems clear that a plea in the Magistrate's

Court would not entitle the accused to plea autrefois acquit

if he was charged (interrupted).
DEFENCE: That is perfectly correct, My Lord. Unless there is _
any guestion on this particular aspect, I'm now coming, with . ]
all due respect, and I say it again with the utmost of respect,
the possible consolation 'prize., Before I deal with that, if
there is any othér aspect in respect of which I can possibly
assist you, I de promise.you, My Lord, that I will make
available those statutes. I believethat they were promulgated
in the Republic of South Africa andsthe ;mpression I get is
that all (interrapted).
COURT: Yes, what I might “want to do is not merely have
the statutes available, but perhaps to debate the meaning or
the implicatvions'with you, so perhaps we should have it in .2'
court.
DEFENCE: I hope that Your Lordship wouldn't ask me to do
that, My Lord. I know a little bit ébout Criminal Law, but
in any case, we will see to it that those statutes are made
available to Your Lordship as sbon as pessible.

Then I éome, and I say this again with the utmosf of
respect, the possibility of a consolation prize. I say any
postponement; if one were to be granted, would have to be

a very lengthy cone in order to be feasible.

COURT: Why? o 30
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DEFENCE: If until now no reply is forthcoming about when

the different initiatives commenced, the possibility of a

draft, the fact that the witnesses have suddenly decided that
instead of being unwilling, they're now suddenly going to

become willing, so I can carry on indefinitely.

COURT: No, I think you must distinguish between two Kinds

of postponements. The one postponement is where the State has
suéceeded in persuading me that there is a reasonable prospect
that the witnesses will be forthcoming, and that its failure - .-
to precedure these witnesses today is not due to any culpable 1

postponed in the future |to/jenable those witnesses to be called.

remisshess onits part, and therefore the matter should be

That is one postponement,

DEFENCE: May I reply to| that?
COURT: Just one second, I justiwant to distinguish

between that postponement and then you can reply to me. The
second kind o£ postponement . is where it has failed to persuade
me that there is a reasonable prospect that the witnesses

will be giving evidence, and their failure to be present

today is not due to culpable remissness on its part, but wher. 2(
nevertheless, having regard to the special circumstances

of this case, it is entitled to have a further opportunity

of seeking to persuade me that (a) will in fact be fulfilled,
(a) is where they have succeeded in persuading me that there

is a reasonable prospect that the witnesses will give evidence;
{b) is where they have not succeeded in persuading me but

they have succeeded in persuading me that in the special

circumstances, they should have an opportunity, a further

opportunity to persuade me.

DEFENCE: I appreciate the distinection, 30
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COURT: Now (b} doesn't have to be a long postponement at

all, unless for any particular reascon, that is what the
accused desires. If the accused desires a long postponement,

that is another matter but (b) is a different story altogether.

DEFENCE: May I, with all due respect, give the following

reply? If on the facts of this case the State endeavoured

in persuading Your Lordship that there is a reasonable possibili-
of these witnesses attending court and that Your Lordship should
therefore grant a postponement, then, with all due respect, -~ .
I repeat, having regard to the circumstances of this case, 1

then the State, with all due respect, must have been terribly

persuasive.
COURT: On (ai?
DEFENCE: on (a). As,a matter of €act if ever before, having

regard to these facts, a person willi‘have to be persuasive,
then it applies to this case.

COURT: What @bout Yb)?

DEFENCE: {b), Mydlord, -negligence, cverwhelming, the fact

remains that this issue had already been debated on the 1llth

(interrupted) QO
COURT: No, but that is relevant to (a). Let's say, maybe
I haven't made myself clear. (a) is where the State has persuade

me, (i} that there is a reascnable possibility that the
witnesses will give evidence, and (ii)} that there was no
culpable remissnhess on its part. ({a) inveolves two legs: they
must persuade me (i) that there is a reasonable prospect of

the witnesses being able to give evidence; (ii) that there was
no culpable remissness on the part of the State.

DEFENCE: May I reply to those, first of all (interrupted)

COURT: Let me finish, so that you understand the prcbhlem. 31
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(b) is where (a) has not been fulfilled, and they want an
opportunity to persuade me that indeed (a) will be satisfied

if they have a further opportunity.

DEFENCE: My Lord, how many opportunities (interrupted)

COURT: No, that is another guestion but I think (interrupted)
DEFENCE: Do the State require?

COURT: You can only answer me if you understand what I'm

saying, and you can only understand what I'm saying if I make
myelf clear. Now I want you to get clear in your mind the
distinction between a postponement contempléted by category 10
{(a) and a postponement contemplated by category (b}. In (za)
they have persuaded, mendlreddy, that there is a reasonable
prospect that thejywitnesses will /be able to give evidence and
that there has+been no,culpable remissness on its part. In
(b) they have Tot persuaded/me aboutl’that at all, but they want
an oppertunity“to bevwable to persuade’me with further evidence.
Now I'm talking about {b}. | The postponement in (a) obviocusly
has to be lengthy as 'you've .gorrectly submitted; in (b) not

necessarily.

DEFENCE: Even until now no positive evidence had been .20

adduced that even if these people were approached again, that
even if in future approaches were to be made, that there was
any possibility of these people consenting at the end of

the day to come and testify.

COQURT: Ne, but (b) would mean that the State would have

an opportunity teo come here and say the Attorney General of
the Republic of Namibia or the Foreign Minister of the Republic
of Namibia has been in contact with the South African State,
that the Scuth African State has now shown a willingness or an

anxiety to use its legal processes in order to compel the 30
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attendance of these witnesses, and therefore the reluctance

of the witnesses to come and give evidence might reasconably

be overcome by thé compulsery mechanisms of the South African
legal processes. That is (b).

DEFENCE: But My Lord, that invitation was already

extended by Your Lordship on Tuesday to the State. It was
repeated again yesterday, My Lord and such invitation, or rather
first of all, I'm not savying that the invitation was deliberately
ignored, 1 am not entitled to say that, but if there was any
substance in such negotiations, then such substance is shininb 1
in its absence. Why?

COURT: Well, thessuggesticonris that this nation in

transition hasn't{been able to get’its act together, it is

not particularly in redlation to youBlclient. It is just part

of the process~of growing up after indépendence.

DEFENCE: This problem was already-foreseen on the llth of

April, p. 20.

COURT: - But 11“april 4s Jjust a week ago, isn't that?
DEFENCE: As Your Lordship has already pointed out, with all
the modern amenities and all the rest of it, it surely .2'

doesn't take an age, with all due respect, to resolve these
little problems. v

COURT: No, I understand your submission that {a) should
fail and (b) should fail, but all I want of you is to appreciate
that when you say it has to be é lengthy postponement, it

only applies to (a) and not to (b).

DEFENCE: My Lord, sorry, 1 appreciate why yocu're drawing

the distinction and I appreciate the fact that Your Lordship

has given me the cpportunity (a) of replying, and alsoc giving

the distinction acccrding to my particular approach. 30




COURT: Mr Grecbbelaar, the argument you've put up against

DEFENCE: I just hope Your Loxdship is not going to add a
‘but'.
COURT: Yes, what is worrying me is whether the extraordinary

~ 103 -~

the postponement locked at from the point of view of the
accused, is undoubtedly a formidable argument and ordinarily

it would seem to me to be an argument which might well be

very near being unanswerable.

situation which has arisen in consequence of the independence - ..
of Namibia and what that has done to the legal process, 10
combined with the great public interest in ensuring that "

a man of great visibility, who has been murdered, does not

have his murderer,go free if indeed he is the person before

the court. fhose two /considerations, the great public

iﬁterest in the' matter and the extraordinary situation

caused by the %ransdtion, are making-me just feel that this

is a very, very carefullly balanced eXxercise that I've got to

perform.
DEFENCE: I appreciate that but My Lord, if Your Lordship's
approach, with all due respect, is correct, the argument . 21

which I canvassed is virtually unanswerable.

COURT: Unanswerable on (a) or unanswerable on (b)?
DEFENCE: Cn both. Let me then revert to the two problems

which Your Lordship has canvassed, the extraordinary situation.
Not this is not, with all due reéspect, an extraordinary

situation.

CQURT: It is. How many nations go through independence in

the middle of a major political trial of this kind?

DEFENCE: I'll come to the second point just now. May I just ‘
\
answer the first point? The extraordinary situation was 30 |
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already appreciated, so we're back at sguare one.
COURT: It may be, but if Namibia wasn't going through
independence in the middle of this trial, the situation would
have answered itself. These people would have not answered
and I would have issued warrants of arrest immediately.
DEFENCE: I appreciate that, but My Lord, this was all
appreciated before the time, long before the time.

COURT: I understand that, but‘it distinguishes this kind
of case from the kind of GERITIS case?

DEFENCE:1 I'll come to the case, I'll come to that very 10
shortly. If there was no anticipation that this was going to
happen, if the authorities in/this country were absoclutely
powerless, then i%trwould have been /a different story. If
evidence is adduced t¢ indicate thatlsteps were timeously
taken in ordersto overcome this problem, then the issue 1is
immediately different but let's get to the facts of this case.
I'm not trying tovbelittle this case, obviocusly murder

under any circumstahcesd)isimiportant and not only that,

but to be eradicated at all costs. But why should the accused
be made a scapegoat? .0
COURT: Well, is he being made a scapegoat? I mean if

the State gets an opportunity, a short opporéﬁnity to persuade
me that these are the contacts which have been initiated

with the South African Government, and these are the possibi=
lities which arise and that there is a real prospect that
witnesses would be forthcoming, is he being a scapegoat if

in the meanwhile he is free and on bail?

DEFENCE: No, but My Lord, that is not the issue. You must
remember, My Lord, that even if he is set free, and I den't

want Your Lordship, if you were to decide against this, to 30
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leave the Court in prison, but can My Lord appreciate under
what circumstances he is going to be let free? A foreigner

in a foreign country with a terrific sword of Damocles
hanging over his head.

COURT: But lock at it the othér way, Mr Grobbelaar.

Assume President De Klerk takes a strong view of the situation
and says under ho.circumstances am I prepared to harbour or
ceondone unlawful acts by members of my Defence Force, I want

to maintain the most correct and friendly relations with

‘Namibia, I am going to yield these people and they must take 1

the consequences. He takes that decision and in the meanwhi.
your client is enjoying.a wvacation in Dublin or Ireland.

Will the ends of justice not have.been defeated? Because

Mr Lubowski's, sthe pérson whd is accused of Mr Lubowski's

death is then .o longer aménable tosmy jurisdiction.

DEFENCE: No My Lord, but /your Comstitution, when I say

your, the Constitution/cof this country {interrupted)

COURT: Qurs.

DEFENCE: Qurs, create-a presumpticon of innocence. Let's
start there. '20
COURT: of course.

DEFENCE: Now let's go a step further. <Can Your Lordship

visualise the State President ¢f the Republic of Scuth Africa
with all the powers and everything, cengregating the Parliament
within the next week or so, pas%ing special legislation just

to (interrupted)

COURT: Ne, he doesn't have to pass special legislaticen.
There can be diplomatic arrangements.

DEFENCE: But My Lord, on what basis? They got to be subject

to the provisions of the law and there are no provisions of 30
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the law, My Lord.

" COURT: But is that so?

DEFENCE: But that is so, My Lord.

COURT: But you haven't given me the chapter and verse on
that. .

DEFENCE: Ne but My Lord, I said to you and what I say is

this and this is fact. First of all there is no diplomatic

treaty. There has got to be a diplomatic treaty.

COURT: Why? e
DEFENCE: But My Lord, how can these people be handed over 1¢
otherwise? .
COURT: Well, Mr #Heyman 'hasSyquoted provisions which allow

that it can be done without an eXtradition agreement as:such.
It can be an agreementhad hoepfor avparticular case.

DEFENCE: ButyMy Lord, where are the indications of such an
agreement being negotiated presently?

COURT: That*s another matter, but you were submitting
that you would need Parliamént to be specially summoned for

that. I think it is part of the executive powers of the Socuth

African Government. .2(
DEFENCE: My Lord, with all due respect, the President cn

that side of the bordef can't simply issue a direct that

these pecple have got to be apprehended and that they be
delivered over, post haste or whatever the case may be, to the
authorities in Namibia in order to come and testify. Your
Lordship, with all Que respect, is as fully aware of that as I.
There has got to be special legislation.

COURT: . But I thought, Mr Grobbelaar, that you were saying
to me earlier this morning that you were still going to get

the relevant statutes and you're going to check. 30
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DEFENCE: That I'm going to get, My Lord.

COURT: But you seem to be able to make the submissicns

without the benefit of that reading.

DEFENCE: That I concede, My Lord, but (interrupted)
COURT: It is nect an advantage which I have.
DEFENCE: No, I appreciate that, My Lord, and I will see to

it that those acts are made available to Your Lordship this
afternoon, as soon as we can get hold of my colleague, Mr Van
der Byl but I'm having (interrupted) e
COURT: - Assuming you are right about this, I still have 10
this problem that it would not be in the public interest if
eventually the witnesses'werecfeorthcoming and in the meanwhile
your client was no longer amenable’ to the Court's jurisdic=
tion, nobody would be satisfied with) that. I‘ve got to

weigh both sides, not so?

DEFENCE: How long hals this got to lastf My Lord?

COURT: That's what I say), that is another gquestion.

DEFENCE: But that lis/itheypoint, it is a different matter

if it could be done within a week or 2 or 3 or 5, 6 but it

can't be done within that {interrupted) ' ..0
COURT: Might they not be entitled, I put it no higher

than that, to be given an opportunity for 2 or 3 weeks simply
to be able to persuade me that this possibility exists?
DEFENCE: But they haven't persuaded Your Lordship yet, with'
all due respect, because no evidence has been placed before
Your Lordship.

COURT: Yes, but that's the point. Aren't they entitled

to an opportunity to procure such evidence and place it (inter=

rupted)

DEFENCE: They were given that invitation by Yocur Lordship 30
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on Wednesday.

COURT: Yes, that is so.

DEFENCE: That invitation hasn't been followed up. Why not?

The answer is unassailable.

COURT: Yes. No, I understand your submission. You want

to get onto the secend leg or what you call the censolation prize.
DEFENCE: My Lord, I'm serry for using that expression, please,
no disrespect.

COURT: No, except that your client's perception of the
consolation may be a good deal more practical than the 10
interesting legal argument here.

DEFENCE: I hope thatTl'wel persuaded Your Lordship by this time.
What we would liKe to try and endeavour is to try and get

into touch withemy colleague, Mr Vanlder Byl, or Mr Maritz

and that wouldrobviously simplify my:-“further approach.

Could I possibly suggest a postponement?

COURT: That is perfectly)in order. Mr Grobbelaar, when

we meet this afternoon)) apart, from these treaties or statutory
previsions, I would like to hear you on what you've called

the consolation prize. 1I'd like to hear you on the details 20
of any bail, and 1I'd like to hear you on the guantum. I'd

like to know what is going to be your place of residence,

what is going to be your place of employment, that sort of thing.

DEFENCE: I'l1l do that, My Lord.

COURT: Until when do you sufgest we adjourn? I'm not

putting any pressure on you, I just want to fix a time.

DEFENCE: I'm just trying to get into touch with these

colleagues of mine. I feel, with all due respect, that I owe
Your Lordship a reply in respect of the guestion which you've

posed and which, I submit, that I can possibly have anti= 30
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cipated but (interrupted)

CQURT: No, no, these problems come up in argument.

DEFENCE: 1 appreciate that, My Lord. Coculd we make it half
past 2?

COURT: I can do it even better, you take your time. I'll sit
in my chambers and whenever it is coanvenient for you, you

can let me know. Don't feel under pressure to be here by 2:30.
CEFENCE: May I just make one further point? If there is

anything else in respect of which I can possibly assist Your

Lordship, please ask me. Not that I may have the answer 10
ready, but I would appreciate that. .
COURT: Thank youg Mr!Grobbelaar. Mr Heyman, you've heard

this debate, you'®e heard me distinhguishing between the two

kinds of postponement’.

S.A.: Yesy, My Lord.

COURT: I take it'you understand«the difference between

the two kinds of®postponement.

S.A.: Yes.
COURT: You alsoc heard me say that Mr Grobbelaar's sub=
mission is on the first kind of postponement, namely .2(

whether you have persuaded me that there is a reasonable

prospect of getting these witnesses on the exiéting evidence. -
You've heard me say to Mr Grobbelaar that I thought that his
argument in that respect was a formidable argument, but I said
that nevertheless, although yoﬁ might not have succeeded

in persuading me that there was this reascnable prospect,

and that yocu had not been remiss, that notwithstanding that

vyou might be entitled to a short postpconement in order to get

more tangible evidence as to what the Attorney General was |

doing and what the prospects were. Now Mr Grobbelaar's answer

{Record discontinued on instruction by Adv. Heyman — K5)
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