]

completion and commissioning) prepared by
the Concessionaire and to be used by the
Concessor, inter alia, for monitoring the
progress of the Construction Works and for
the subscription for Convertible Shares by
Blue IQ;

“Construction Site” means that part of the Concession "Arca
required for the Construction Works;

“Construction Works”  means the phased design and construction
works required to be undertaken by the
.Concessionaire so as to fulfil its obligations
under this Concession Contract and the
Construction Contracts, but shall exclude
Exhibition Installation, and Operation and

Maintenance;

“Contractor” means. the party or parties designated as
such under the relevant Construction

Confract;

“Convertible Shares” means the 100 (one hundred) shares of
R0,01 (one cent) each in the capital of the
C_oncessionajre, having the  rights,
p;-ivileges, and conditions detailed in
Schedule 17;

“CPIX” means the weighted average of the
Consumer Price Index excluding interest
rates on mortgage bonds for all areas as
published from time to time by Statistics SA
in Sfatis Release PO 141.1 provided

¥
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that if, after the Effective Date:

(@ such index should cease 0 be

published, or

(b) either the Concessor or the
Concessionaire should notify the
other that, due to a change in
circumstances, the index is no longer
representative of inflation generally
in South Africa,

then in the case of (a), from the date the
index is last published, and in the case of
(b), from the date of that change in
circumstances specified in the notice
concerned or if no date is specified in the
notice concerned, from the date of that
notice, the Parties will use such other
official information or index as may be
available and acceptable to them, or failing
such acceptance, an index determined in
writing as fair and reasonable by an
internationally  recognised firm  of
independent auditors agreed between the
Concessog and Concessionaire, or if they are
unable to agree w1thm 3 (three) Business
Days of either of them calling on the other
to do so, nominated by the President for the
time being of the South African Institute of
Chartered Accountants or any successor
body. Their determination shall be final and

binding upgpn the Parties, except for any

4
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manifest error. If any such index is rebased
or the calculation thereof is otherwise
changed, the Parties shall recalculate the
index so that it reflects the original base
and/or calculation; provided that any such
recalculation shall only apply from the date
the index is rebased or the calculation of the

index is otherwise changed;

“Design and means the design, construction and
Construction” commissioning of the ICC;
“Detailed Design” means the detailed design for the

Construction Works or part thereof and the
bulk sewage works to be constructed and
used at the Mohale’s Gate Site and the
Sterkfontein Site, prepared or procured by
the Concessionaire in accordance with

Clause 9;

“Development Period”  means the period between the Signature

Date and the Effective Date;

“Effective Date” means the day after the date when the
conditions specified in Clause 2.1 have been

satisfied or waived;

“EJA” or means the process of assessing the
“Environmental Impact environmental effects of the Project, carried
Assessment” out in accordance with applicable

Regulatory Provisions;

(VA
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“Environmental means the environmental guidelines for the
Guidelines” Concessionaire’s  fulfilment of its
obligations under this Concession Contract
as set out in Schedule 3, as they may be
revised and updated by the Concessor from

time to time;

means any applicable law in force prior to
“Environmental Laws” and after the Signature Date, relating to
pollution or the protection of the
environment (which shall include any air,
surface and sub-surface land, coastal, inland
and grouﬂd waters) including, without
limitation, laws relating to the release,
exposure to, generation, use, treatment,
storage, transport, removal or disposal of
Potentially Hazardous Materials and permits
required for any development of the
Concession Area under the Environment
Conservation Act 73 of 1989 and the
National Environmental Management Act
107 of 1998 and other laws of the Republic

of South Africa;

“Equity” means any form of share capital or
subordinated or mezzanine debt issued by or
shareholders loans made to  the

Concessionaire;

“Excluded Assets” means those Project Assets, as agreed in
writing between the Concessor and the
Concessionaire from time to time, that the

Concessionaire will be entitled to encumber

WHITE & CASE LLP



“Exhibition

Installation”

“Existing Immovable

Concession Assets”

“Yipancial Year™

“Force Majeure”

“Generally Accepted

Accounting Principles”

“Government”

“Gross Revenues”

in terms of Clause 5 and that the
Concessionaire will retain on expiry of this

Agreement in accordance with Clause 27.3;

means the design, construction,
compilation, installation and operation of
permanent and temporary exhibits at the
ICC or (under the aegis of the ICC) at such
other places as the Concessionaire may

choose;

means collectively the immovable assets
and bulk infrastructure owned by the
Concessor Parties associated with or
connected to the ICC and/or the Concession
Area as at the Effective Date or, if the

context is appropriate, any one of them;

means the financial vear of the

Concessionaire;
has the meaning set forth in Clause 25;

means the generally accepted accounting
principles developed by the South African
In'stitute of Chartered Accountants as
approved by the Accounting Practices Board
in effect from time to time in the Republic
of South Africa;

means the Gauteng Provincial Government;

means any and all monies in any form,

WHITE & CAS?LLP
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“Historically
Disadvantaged

Individual” or “HDI”

“Historically
Disadvantaged Group”

or “HDG”

“ICC”

“Interpretation Centre”

14

received by the Concessionaire in respect of
or arising out of the Project, which shall be
net of the commissions retained by travel
agents and tour operators and amounts
received by the Concessionaire as Value
Added Tax or as the subscription price for

Convertible Shares.

means individuals who are citizens of the
Republic of South Africa who, according to
racial classification did not have the right to
vote or had restricted voting rights
immediately prior to the 1994 general

election;

means any organisation or group where the
majority ownership or membership is held
by HDIs;

means the Interpretation Centre Complex,
comprising the Interpretation Centre, the
Orientation Centre and all associated

facilities;

means the Interpretation Centre to be
esfablished and operated in accordance with
the Technical Requirements within that part
of the Concession Area located at the
Mohale’s Gate Site comprising, inter alia, a
conference centre, an education resource
centre, an outdoor amphitheatre and food

and retail outlets;

i
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“Key Personnel

Positions”

“Material Damage”

“Minimum Rental”

“Mohbale’s Gate Site”

“QOperation and
Maintenance” or

“O&M”

means the positions designated as such in

Schedule 11;

used In the context of the environment
means any change in the environment
within or emanating from the Concession
Area caused by the Concessionaire as a
result of any activity, whether engaged in by
the Concessionaire or not, where the change
results in a material adverse effect on the
ecological integrity of the environment or
on the ability of any eco-system to recover
or which will have a material effect in the
future, all of which shall be measured

against the EIA. or any subsequent EIA;
has the meaning described in Clause 19.1.3;

means the land situated adjacent to the COH
WHS, forming part of the Concession Area
and over which the Interpretation Centre
will be established being the farm
Interpretation Centre 932-JQ, comprising
Portion 4 of the farm Waterkloof 515-JQ,
Portion 1 of the farm Waterpoort 385-JQ,
and Portion 3 of the farm Spring Farm 588-

JQ, measuring 100 (one hundred) hectares;

means all the operation and maintenance
activities that are necessary to ensure the
proper operation and maintenance of the

ICC in accordance with the requirements of

oy
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“O&M Bond”

“Operation and

Maintenance Contract”

“Orientation Centre”

16

this Concession Contract and the Operation
and Maintenance Contract, including
without limitation the Operation and
Maintenance of the ICC buildings and other
Project Assets, the permanent and
temporary exhibits included as part of the
Exhibition Installation, and tours of that part
of the Sterkfontein Caves which is open to
the public, as determined by Wits from time
to time, which is part of the Sterkfontein

Site;

means the guarantee for the due
performance of the Operation and
Maintenance, and the Exhibition Installation
obligations of the Concessionaire and for
the payment of the Annual Concession Fee
and/or any penalties that ma§' be due by the
Concessionaire, issued in favour of the
Concessor and Wits on the basis set out in

Schedule 6;

means the contracts entered into between
the Concessionaire and any third party in
relation to the Operation and Maintenance
of the ICC;

means the Orientation Centre to be
established and operated in accordance with
the Technical Requirements within that part
of the Concession Area located at the
Sterkfontein Site, comprising, infer alia, a

paration centre, an auditorium, a

I'4
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“PBO”

“Parties”

“Person”

“Potentially Hazardous

Materials”

17

site museum and an educational resource

centre;

means the Cradle of Humankind Trust
Registration Number I TRUST 7264/03,
which will be registered as a public benefit
organisation registered under Section 30 of
the Income Tax Act, 1962 (Act No. 58 of
1962) as amended;

means the Conpessor, Wits, Blue IQ, the
PBO and the Concessionaire and “Party”
s'hall, as the context requires, refer to any of

them;

means any individual, partnership,
corporation, company, business
organisation, frust, governmental agency,
parastatal, Relevant Authority or other legal
entity;

means any natural or artificial substance
(whether in solid or liquid form or in the
form of a gas or vapour) capable of causing
harm (whether alone or in combination with
any. other substance) to any human or any
other living organism supported by the
environment, or capable of damaging the
environment or public health or posing a
threat to public safety or potentially causing
a public nuisance including, without
limitation, any pollutants and any
hazardous, toxic, radioactive, noxious,

corrosive dangerous substances and all

WHITE & CASE LLP



“Preliminary Design”

“Project”

“Project Assets”

“Project Software”

“Protected Sites”

“Regulatory Provisions”

18

substances regulated, or for which liability
or responsibility is imposed, under the

applicable Environmental Laws;

means the preliminary design of the ICC
submitted to the Concessor by the
Concessionaire as part of the Bid

Submission, set out in Schedule 2;

means the execution of the Construction
Works, the Exhibition Installation activities,
and the Operation and Maintenance of the
JCC by and all other obligations of the
Concessionaire, pursuant to the provisions
of this Concession Contract and the

Associated Agreements;

means all assets comprising part of or used
at the ICC and required for the purposes of
the Project including the Excluded Assets;

means any software, programmes and

documentation used in connection with the -

Project and which are required for the

Project;

means those portions of the Sterkfontein
Site indicated in red on the map attached
hereto as Part B of Schedule 1;

means:

(a) the Environmental Guidelines; and

Q/ﬂ WHITE 5 CASE LL?P
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“Related Party”

“Related Party

Transactions”

19

(b)  collectively the prevailing laws,
regulations, ordinances, policy
directives and standards of the
Government and any Relevant
Authority which in any way affect or
apply to the Project and/or the
activities of the Concessionaire
and/or this Concession Contract
from time to time or, if the context is
appropriate, any one of them and
where appropriate includes the
Record of Decision obtained in

respect of the EIA;

means a Person who directly, or indirectly
through one or more intermediaries,
controls, or is controlled by, a Person who
holds at least a 25% Equity interest in the
Concessionaire, or 1s under common control
with any Person who holds at least a 25%
Equity interest in the Concessionaire, and
any Person who holds at least a 25% Equity
interest in the Concessionaire, where
“control” with respect to any Person means
the ‘power to direct the management and
policies of such Person whether through the
ownership of voting securities, by contract
or otherwise and the term “controlled” has

the meaning correlative to the foregoing;

means any transaction between the

Concessiopaire and a Related Party;

WHITE & CAs EU/LLP
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“Relevant Authority”

“Remedy Period”

“RFP”

“Schedule”

“Servitudes”

“Shareholders”

20

means any ministry, department, agency,
authority, organ or body of government at
any level of government and any other
public authority, body, entity or Person
having jurisdiction under the laws of the
government of the Republic of South Africa
with respect to the Concessionaire or the

Project;

means the period specified in relation to any
opportunity to remedy or if none is
specified, 15 (fifteen) Business Days;

means the Request for Proposal to tender for
the design, construction, exhibition
installation and operation and maintenance
of the ICC within the Concession Area in
accordance with the terms and conditions

set forth in it;

means a schedule to this Concession

Contract;

means the  servitudes which the
Concessionaire shall be entitled to have
registered over the Concession Area in its
favour, in accordance with Clause 8.1.4,
substantially in the form of the draft
servitudes attached hereto as Schedule 7 (a)

and (b);

means those persons holding shares of any

i
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“Shareholders’

Agreement”

“Shareholder

Distributions”

“Signature Date”

“South African
Currency”, or “Rand”

or ‘ER”

“Sterkfontein Site”

shareholding is the interest each shareholder

derives from such shares;

means the agreement made between the
Shareholders and the Concessionaire
relating to the formation of the
Concessionaire and the conduct of its

business, being Schedule 16 hereto;

means at any date, all payments by the
Concessionaire to the Shareholders in
respect of the Equity, after the deduction of
gll applicable taxes, including by way of
dividends or other return of capital;

means the date of last signature of this

Concession Contract;

means the lawful currency of the Republic
of South Africa from time to time;

means: (a) Portion 1 called the Isaac Edwin
Stegmann Nature Reserve of the farm
Zwartkrans 172, Registration Division 1.Q.
Province of Gauteng; in extent 17,1306
hec'tares; and (b) the Remaining Extent of
the farm Zwartkrans 172, Registration
Division L.Q. Province of Gauteng; in extent
61,941 hectares, indicated on the plan
attached hereto as Part B of Schedule 1,
forming part of the Concession Area over

which the Orientation Centre will be

WHITE & CASE/%LP
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“Technical

Requirements”

“Utilities”

“Wits”

“Working Days”

22

»

established, and shall include the Protected
Sites but exclude the area marked “Staff
Accommodation” and indicated in blue on

the plan;

means the description of the scope,
standards, design, construction and
performance criteria required by the
Concessor in terms of this Concession
Contract as specified in.Schedule 14 to this

Concession Contract;

means the facilities and infrastructure
services required at the Mohale’s Gate Site
and the Sterkfontein Site for the provision
of electricity, telecommunications,
secondary roads and water supplies, but
excluding solid waste removal and bulk

sewage;

means the University of the Witwatersrand,

Johannesburg; and

means Business Days but excluding any
annual builder holiday periods in the
Republic of South Africa.

1.2 Except to the extent to which the context may otherwise require, this

Concession Cortract shall be construed in accordance with the following:

1.2.1 headings in this Concession Contract are for convenience only and

shall not be deemed part thereof or be taken into consideration in the

interpretation or construction thereof;

»
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122

1.2.3

1.2.4

125

1.2.6

1.2.7

128

1.2.9

references herein to the Preamble, Clauses and Schedules are to the
Preamble to, Clauses in and Schedules to this Concession Contract
unless the context requires otherwise. The Schedules to this

Concession Contract shall form an integral part of this Concession

Contract;

words importing the singular only, also include the plural and vice

versa where the context requires;

any reference to any agreement, annexure or schedule shall be
construed as including a reference to any agreement, annexure or
schedule amending or substituting that agreement, annexure or
schedule;

if any definition in this Clause 1 contains a substantive provision
conferring rights or imposing obligations on any Party, effect shall be
given to such provision as if it were a substantive provision in the

body of this Concession Contract;

any word or expression related to a word or expression defined in

this Concession Contract shall bear a corresponding meaning;

any word or expression importing any gender shall include the other

genders;

any reference to the provisions of law and any similar reference of
general application shall be construed to include both legislation and
the common law, and any reference to “legislation” includes any
statute, any regulations passed under any statute, as well as any
public notice, ruling or similar legislative instrument passed or

approved by a Relevant Authority with the requisite authority;

save where specifically provided otherwise, references to statutory
provisions shall be construed as references to those provisions as
amended or re-enacted or as their application is modified by other

provisions (whether before or after the Signature Date) from time to
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1.2.10

1.2.11

1.2.12

1.2.13

1.2.14

»

time and shall include any provisions of which they are

re-enactments (whether with or without modification);

the words “include” and “including” are to be construed without

limitation;

wherever provision is made for the giving or issuing of any notice,
decision, consent, acceptance, agreement, expression of satisfaction,
endorsement, approval, certificate, instructions or determination by
any Person, unless otherwise specified, such notice, decision,
consent, acceptance, agreement, expression of satisfaction,
endorsement, approval, certificate, instruction or determination shall

be in writing and the words “notify”, “decide”, “consent”, “accept”,

(39 22 &

agree”,
and other related expressions shall be construed accordingly;

9 &

endorse”, “approve”, “certify”, “instruct” or “determine”

references to materials, information, data and other records shall be

- to materials, information, data and other records whether stored in

electronic, written or other form;

when any number of days or other period is prescribed, it shall be
calculated exclusively of the first and inclusively of the last day
unless the last day falls on a Saturday, Sunday or legally recognised
public holiday in the Republic of South Africa, in which case the last
day shall be the next day which is not a Saturday, Sunday or legally
recognised public holiday in the Republic of South Africa; .

save where otherwise proviaed, whenever this Concession Contract
provides for approvals, consents or expressions of satisfaction by any
one of the Parties, that Party shall give that approval, consent or
expression of satisfaction without undue delay, unless it has
reasonable grounds for withholding such approval, conmsent or

expression of satisfaction;

Q
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1.2.15

1.2.16

2

2.1

2.1.1

2.12

25

3

each Party shall ensure that any decision, determination, instruction,
inspection, examination, testing, consent, approval, expression of
satisfaction, acceptance, agreement, exercise of discretion (whether
sole or otherwise) or similar act required by it from another Party in
respect of this Concession Contract or any Associated Agreements

shall be applied for or requested promptly;

references in this Concession Contract to an amount “as at the
Signature Date” mean that such amount shall, for the purposes of this
Concession Contract, be escalated on the Effective Date and annually
thereafter in accordance with the CPIX in order that its value as at the
Signature Date will be maintained relative to the percentage year-on-

year increase in the CPIX for such period.

CONDITIONS PRECEDENT

This Concession Contract shall, save for Clauses 1, 2, 29 and 31, be

subject to the following conditions precedent:

the Mohale’s Gate Site will-have been registered in the name of the
Government acting through the appropriate department, and will
have been rezoned or designated for Special Use by the Relevant

Authorities;

the Concessor will have constructed or procured the construction of
the Utilities and all other critical bulk infrastructure needs (excluding
the provision of bulk sewage which is to be provided by the
Concessionaire) of the Imterpretation Centre and the Orientation
Centre up to the respective boundaries of the Mohale’s Gate Site and
the Sterkfontein Site, as identified in Schedule 14;

the Concessionaire will at its cost have appointed an independent
environmental consultant to undertake an EIA in respect of the
Project in accordance with applicable Regulatory Provisions and
guideline documents published by the South African Department of

/M WHITE & CASE LLP



2.14

2.1.5

22

23

231

232

233

26

Environmental Affairs and Tourism (“DEAT”) and in accordance
with the principles of Integrated Environmental Management adopted
from time to time by DEAT, the provisions of the Environmental

Guidelines; and

that EJA will have reached that phase in its process where public
comments have been received and dealt with to the satisfaction of

DEAT and the Parties;

the Concessionaire will have delivered to the Concessor both the
Construction Bond and the O&M Bond, each of which shall be to the

satisfaction of the Concessor and Wits.

Forthwith after the Signature Date the Parties shall use their reasonable
endeavours and provide to one another any reasonable assistance as may be
required to procure the fulfilment of the conditions precedent in this
Clause 2 no later than 90 (ninety) days after the Signature Date (“Final
Date™).

The conditions precedent in:

Clause 2.1.2 has been stipulated for the benefit of the
Concessionaire. The Concessionaire shall accordingly be entitled (at
its sole discretion) before the Final Date to extend that date by up to
60 (sixty) days or waive fulfilment of such condition by giving

written notice to that effect to the Concessor.

Clause 2.1.5 has been stipulated for the benefit of the Concessor and
Wits. The Concessor and Wits (together, but not either of them
separately) shall accordingly be entitled (at their sole discretion)
before the Final Date to extend that date by up to 60 (sixty) days or
waive fulfilment of such condition by giving written notice to this

effect to the Concessionaire.

Clauses 2.1.1, 2.1.3 and 2.1.4 have been stipulated for the benefit of

the Concessor, Wits and the Concessionaire. These Parties shall be

: v
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3.1

3.1.1

3.1.1.1

3.1.1.2

3.1.1.4

27

entitled before the Final Date, to extend that date by mutual
agreement by up to 60 (sixty) days or waive fulfilment of any such

conditions.

If the Final Date is extended in respect of any condition in terms of
Clause 2.3, that extension shall also apply in respect of all other conditions

stipulated in this Clause 2.

Unless the conditions are fulfilled by the Final Date (as extended in terms
of Clause 2.3, if applicable) the provisions of this Clause 2 and Clauses 1,
29 and 31 shall continue to be of force and effect, but the remainder of this
Agreement shall cease to be of any force, and the Parties shall be restored

to their positions prior to the Signature Date.
CONCESSION RIGHTS AND OBLIGATIONS
Concessionaire Obligations
The Concessionaire:

shall, unless otherwise agreed by the Concessor and Wits, be a
. single purpose company with the sole object and business of
implementing the Project and the Concessionaire shall not
assume any liability other than in connection with the Project.
The memorandum and articles of association of the

Concessionaire shall include a provision to such effect;

shall provide in its memorandum of association, as special
conditions as contemplated in Section 53 of the Companies Act
61 of 1973, as amended, for the restrictions on its powers
required in Clause 5.4, in a form acceptable to the Concessor

and Wits;

shall have no subsidiaries except with the prior consent of the

Concessor; and
shall not change any provision of its mc@x:)randum or articles

/
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3.14

3.15

28

of association without the prior written comsent of the

Concessor and of Wits.

The Concessiopaire will undertake the Project at its own cost (apart
from the subscription proceeds received by it in respect of the
Convertible Shares) and risk in accordance with the provisions of this
Concession Contract.  None of the Concessor Parties, the
Government or any Relevant Authority shall provide any guarantee
or support to the Concessionaire except as otherwise specifically
provided herein. This Concession Contract shall not be deemed to
grant the Concessionaire any right or impose any obligations on the
Concessor Parties, the Government or any Relevant Authority except

as specifically stated in this Concession Contract.

The Concessionaire will, at its cost, obtain all environmental permits,
approvals and authorisations required by law for the Project,
including (without limitation) all authorisations prescribed under

Environmental Laws and the required Record(s) of Decision.

The Concessionaire will at its cost, obtain all permits, licences,
consefits, approvals and authorisations from the Concessor and any
Relevant Authority and such other Persons whose consents and
approvals are necessary for the Concessionaire to operate the Project,
as envisaged in this Concession Contract and the Associated

Agreements.

Notwithstanding that this Concession Contract permits or requires
the Concessionaire to engage third parties to perform part of the
Project, such engagements shall not release the Concessionaire from
any of its obligations and responsibilities to any of the Concessor
Parties under this Concession Contract, and the Concessionaire shall

be fully responsible for the acts and omissions of such third parties.

o
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3.2 Exclusive Grant of Concession Rights

32.1 Subject to the terms of this Concession Contract, the Concessor
grants exclusively to the Concessionaire the Concession Rights from
the Effective Date until the termination or expiry of this Concession

Contract in accordance with the terms of this Concession Contract.

322 Wits and the PBO acknowledge the Concessor’s grant of the
Concession Rights to the Concessionaire in terms of this Concession
Contract. Each of them undertakes to the extent that it has the power
to do so, to give effect to those Concession Rights in accordance with

the terms of this Concession Contract.
3.3 Term of Concession Period

3.3.1 Subject to the remainder of this Clause 3.3, the initial Concession
Period shall be the period beginning on the Effective Date and
expiring at midnight of the day preceding the tenth anniversary of the
date on which the Construction Works have been certified as

complete pursuant to Clause 13.

3.2 The 6oncession Period shall be automatically extended provided
- that:

3.2.1 each such extension shall be for a period of 5 (five) years, the
first of which shall commence on the expiry of the initial

Concession Period;

3.3.22 there shall be no more than 2 (two) such extensions of the

initial Concession Period;

3323 as at the date of termination of the initial Concession Period or

the first extension of the initial Concession Period (as the case
may be), the Concessionaire will not have committed any
breach of any of its obligations in terms of the Concession

Contract which remains unremedied at the relevant date;
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the average number of visitors to the Concession Area during
the initial Concession Period (in relation to the first extension)
or the 15 (fifteen) year period from the beginning of the
Concession Period (in relation to the second extension), will
have been at least 300 000 (three hundred thousand) per year
and the average spend per visitor at the ICC will have been at
least R40.00 (forty Rand) (escalated annually from the
Effective Date to compensate for inflation in accordance with
the CPIX). The Concessionaire shall, no later than 6 (six)
months but no earlier than 9 (nine) months prior to the expiry
of the initial Concession Period or the first extension of the
inittal Concession Period (as the case may be), deliver to the
Concessor and Wits a certificate signed by its auditors
certifying that this milestone regarding minimum annual visitor
numbers and minimum spend per visitor, has been met during
that portion of the initial Concession Period or the relevant 15
(fifteen) years (as the case may be) which commences on the
commencement date thereof and ends on the date of such
certificate. That certificate shall be used to determine whether
the. requirements of this Clause have been met, but the
Concessor and Wits shall be entitled to require that it be

substantiated if they (or either of them) so require(s).

The Concessor, Wits and the Concessionaire will no later than
6 (six) months but no earlier than 9 (nine) months prior to the
expiry of the initial Concession Period or the first extension of
the initial Concession Period (as the case may be), have
reached agreement that the extension of the Concession Period
will enhance the primary purposes of the Concessor and Wits

in relation to the ICC being:

(1) for DACEL, the cultural and environmental protection and

sustainable development of, and related activities within the

) Wy f N
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COH WHS; promoting, managing, overseeing, marketing and
facilitating tourism and related development in connection with
the COH WHS; ensuring the identification and transmission to
future generations of the cultural and national heritage of South
Africa; and ensuring the protection, conservation and

preservation of such cultural and natural heritage;

(ii) providing social and economic benefits for the
communities in and around the COH WHS including, job
creation and promoting empowerment and advancement of

HDI’s; and

(iii) facilitating and encouraging scientific research and

education in and in respect of the COH WHS.

the Parties have reached agreement in accordance with clause
3.3.3 on the Annual Concession Fee Payment by no later than
12 (twelve) months prior to the expiry of the initial Concession
Period, or the first extension of the initial Concession Period

(as the case may be),

1 4

No later than 18 (eighteen) months prior to the expiry of the initial

. Concession Period, or the first extension of the initial Concession

Period (as the case may be), the Concessionaire shall submit a
proposal for the Annual Concession Fee Payment (as defined in
Clause 19.1.1) to be applicabie to such extended period. The Parties
shall then meet in order to reach agreement on the Annual
Concession Fee Payment to be appl.icable for the extended period.

If the requirements of Clauses 3.3.2 and 3.3.3 are satisfied, the initial
Concession Period or extended Concession Period (as the case may
be) shall be extended or further extended for a period of 5 (five)
years on the same terms and conditions of this Concession Contract,

save in respect of the value of the Annual Concession Fee Payment.
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3.3.6

3.3.7

4.1

4.2

5.1

(53]
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If the Parties are unable to reach agreement in terms of Clause 3.3.2
or on the Annual Concession Fee Payment in terms of Clause 3.3.3,
this Agreement shall terminate on the expiry of the initial Concession
Period, or the first extension of the initial Concession Period (as the

case may be).

In the event that this Agreement terminates in accordance with
Clause 3.3.5, the Concessor undertakes not to concession the ICC
thereafter except by means of a public bidding process in which the

Concessionaire shall be entitled to participate.

This Agreement shall remain in force for the Concession Period
unless previously terminated in accordance with the provisions of

this Concession Contract.

PAYMENTS

Save as expressly provided in this Concession Contract, the Concessor
shall not require payment by the Concessionaire for or in respect of the

Concession Rights or otherwise for or in connection with the Project.

The Concessionaire will be responsible for all taxes applied in respect of

the Project.

CONCESSIONAIRE COVENANTS

Compliance with Requirements

The Concessionaire warrants that the Project shall be carried out in
coniformity with the Technical Requirements and Best Industry Practice
and the provisions of this Concession Contract, and using equipment and

materials which are of suitable quality for the purpose and uses intended.

Compliance with Laws, Regulations and Standards

The Concessionaire and the Concessor shall comply with all laws and
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regulations of the Republic of South Africa during the Development Period

and the Concession Period.

Funding

The Concessionaire shall obtain and have access to all funding
required by it for purposes of performing any and all of its
obligations under this Concession Contract throughout the
Concession Period (other than the subscription price in respect of
Convertible Shares) from Equity or from facilities from third parties
which do not and will not require any encumbrahce of the Mohale’s
Gate Site, the Sterkfontein Site, any. immovable improvement on
either of them, or any of the Concessionaire’s rights under this or any

of the Associated Agreements.

The Concessionaire shall not encumber the ICC or any immovable

Project Asset.

The Concessionaire shall not encumber any movable Project Asset
(save for any Excluded Asset) without the prior approval of the

Concessor.

The Concessionaire shall be entitled to encumber the Excluded

Assets.

If any Project Asset is encumbered, and is removed from the Project
Site pursuant to such encumbrance, the Concessionaire shall

forthwith replace such Project Asset at its cost.

Limitation on Financial Indebtedness

The Concessionaire shall not:

incur, assume or permit to exist any indebtedness including
guarantees issued to third parties in excess of an aggregate amount

outstanding at any timeé of R1 000 000.00 (one million Rand)' and
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pledge, hypothecate or otherwise encumber its assets (save for the

Excluded Assets),

otherwise than in accordance with this Concession Contract or the
Associated Agreements or in the ordinary course of business in furtherance

of the Project, without the prior written consent of the Concessor.

If the Concessionaire wishes to use any asset owned by a third party, as a
Project Asset (which is not an Excluded Asset), the Concessionaire shall,
prior to using such asset procure the consent of the owner of such asset in
order to ensure that the Concessor, in respect of a Project Asset at the
Mohale’s Gate Site, or Wits, in respect of a Project Asset at the
Sterkfontein Site is entitled at the end of the Concession Period to use such
asset on the same terms and‘conditions as that applicable to such asset prior
to the expiry of the Concession Period. To the extent that the owner of
such asset withholds or denies such consent or grants it only subject to any
condition, the Concessionaire shall not use such asset as a Project Asset
without the prior written approval of the Concessor, in respect of the

Mohale’s Gate Site or Wits, in respect of the Sterkfontein Site.

The Concessionaire to Make Documents Available to the Concessor

The Concessionaire shall, upon the written request of the Concessor, and at
no cost to the Concessor make available to the Concessor at all times
documents which are or were required to be brought into existence for the
purposes of the Project by the Concessionaire or supplied to the
Concessionaire by other parti_es' to the, Associated Agreements, including
without limitation, the Associated Agreements and the Concessionaire’s
own memorandum and articles of association and its certificates of

incorporation and entitling it to commence business.

No interest in the ICC

Unless otherwise agreed in writing by the Concessor or Wits, theQ%‘
A\

/
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Concessionaire and Concessionaire Parties shall have no interest in nor
receive remuneration from the Concessor or Wits in connection with the
ICC except as provided for in the Concession Contrac_t or the Associated
Agreements. Subject to the proper enforcement of rights under the

Associated Agreements, the Concessionaire shall not (and shall take all

' reasonable steps to ensure that Concessionaire Parties shall not) engage in

any activity which might conflict with the interests of the Concessor or
Wits under the Concession Contract or the Associated Agreements, unless
such activity is carried out pursuant to the enforcement of its or their rights

thereunder.

Transfer of Concession Area and the ICC

At the end of the Concession Period or at such earlier time as may be
provided herein, the Concessionaire shall hand over the Concession Area,
the ICC and the Project Assets owned by it as well as those Project Assets,
not owned by it but in respect of which it has procured the consent of the
owner of such asset for such transfer in accordance with Clause 5.5, and all
rights or interests therein to the respective owners of the Mohale’s Gate
Site and the Sterkfontein Site, free of liens, hypothecs, claims or
encumbrances of any kind whatsoever (other than as provided by law or in
terms of any provision of this Concession Contract) and free of any
liabilities, in good condition, fair wear and tear excepted, having regard to
the Concessionaire’s obligations under this Concession Contract, and to the
extent it is reasonably able to do so, shall transfer to the Concessor and
Wits all the Concessionaire’s remaining rights and interests in and to the
Project Assets. The Concessionaire shall not, other than as provided for in
this Concession Contract, be entitled to payment of any compensation in
connection therewith. In the event of a dispute between any of the Parties
relating to whether the Concessionaire has complied with its obligations as
aforesaid, the matter shall be determined in accordance with the provisions
of Clause 29. The Concessionaire shall ensure that from the date which is

3 (three) years prior to the expiry of the Concession Period, and for the

;F
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3.10
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remainder of such period, the ICC shall be in the condition that will meet
the standards required at the end of the Concession Period as set out in the

Technical Requirements.

Related Party Transactions

Unless otherwise agreed by the Concessor in writing, the
Concessionaire will not enter into any Related Party Transactions
which are less favourable to the Concessionaire than those that could
have been obtained in a comparable arm’s-length transaction by the
Concessionaire with an unrelated person, provided that the prior
written approval of the Concessor shall be required in respect of any
Related Party Transaction which results in an aggregate cost to the
Concessionaire in excess of R5 000 000.00 (five million Rand) or
which results in the Concessionaire earning revenue which in
aggregate exceeds R5 000 000.00 (five million Rand), even where its
terms are no less favourable to the Concessionaire than those that
could have been obtained in a comparable arm’s-length transaction

by the Concessionaire with an unrelated person.

The Concessor shall have the right to review the basis for all costs
charged, directly or indirectly, to the Concessionaire by a Related
Party. The Concessionaire shall give prior written notice to the
Concessor of any Related Party Transaction prior to entry therein

together with all relevant details relating thereto.
Copyright and Confidentiality

In the event that any Project Software is owned by the
Concessionaire it shall on termination of the Concession Contract or
expiry of the Concession Period whichever is the earlier, grant to
each of the Concessor and Wits a non-exclusive, royalty-free licence
to use the same for the Operation and Maintenance of the ICC, which
licences shall be capable of being freely transferred by the Concessor
and Wits to the other of them or to third parties at no cost, and solely

WHITE & ASE LLP
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for continuing the Operation and Maintenance of the ICC but to no
other parties without the prior written consent of the Concessionaire.
In the event that any such Project Software is not owned by the
Concessionaire but was specifically developed for the Project, the
Concessionaire shall procure that it is at all times entitled to grant to
each of the Concessor and Wits a non-exclusive, licence, on terms no
less favourable than those applicable to it, to use the same for the
Operation and Maintenance of the ICC, which licences shall be
capable of being further transferred as set out above, or to assign all
its rights in and to such Project Software to each of the Concessor
and Wits on the basis that such rights shall be capable of being
further assigned as set out above. In the event that the
Concessionaire wishes to use any other software owned by any third
party in the Project, the Concessionaire shall prior to using such
software procure the consent of the relevant owner of such software
in order to ensure that the Concessionaire is at all times entitled to
grant to each of the Concessor and Wits a non-exclusive licence, on
terms no less favourable than those applicable to it, to use the same
for the operation and maintenance of the ICC, which licences shall be
capable of being further transferred as set out above, or to assign all
of its rights in and to such software to each of the Concessor and
Wits on the basis that such rights shall be capable of being further
assigned as set out above. In the event that the owner of such
software withholds or denies such consent, the Concessionaire shall
pot use any such software as Project Software without the prior
. written approval of the Concessor and Wits. Upon termination of
this Concession Contract or expiry of the Concession Period the
Concessionaire shall in respect of Project Software owned by 1t as
well as Project Software owned by any third party but in respect of
which the consent of the relevant owner has been obtained for such
transfer, grant each of the Concessor and Wits such non-exclusive,
licences, on terms no less favourable than those applicable to it, or

assig%l to each of the Concessor and Wits  its rights to such Project \&o
N
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Software, as the case may be, on the basis that such licences shall be
capable of being further transferred as set out above or that such
rights shall be capable of being further assigned as set out above, as
the case may be. In respect of that Project Software in respect of
which the Concessionaire is unable to either grant a licence or
transfer its rights to the Concessor and Wits, the Concessionaire shall
render the Concessor and Wits reasonable assistance in negotiating
comparable rights of use with the owners of the Project Software in

question.

Subject to the restrictions attaching to the relevant Project Software,
the Concessionaire may at its cost (and shall allow other parties to
Associated Agreements at their cost to) copy, use and communicate
any Project Software for the purposes of the respective Associated
Agreements. The Concessionaire shall not, without the Concessor’s
consent, use, copy or communicate to any other third party Project
Software, except as strictly necessary for the purposes of the

Associated Agreements.

To the extent that the Concessionaire has the right to do so, the
Concessionaire agrees, upon request by the Concessor, to make
available to each of the Concessor Parties, or to any Relevant
Authority designated by the Concessor against rcimbursement of
costs actually incurred by the Concessionaire in making and
delivering, for their use in relation to the Construction Works and
Operation and Maintenance of the ICC, copies of all drawings, data,
books, reports, docume,nts,' software, source codes and manuals and
other information ("Proprietary Materjals")  which  the
Concessionaire, and/or any of its contractors have been using and
which are necessary for continuing performance of the Construction
Works, and Operation and Maintenance of the ICC as the Concessor
may reasonably require in the performance of its functions under this
ancessioﬁ Contract or in the performance of its, or the Relevant

-~

Authority's statutory duties.
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In the event that any Proprietary Materials are owned by the
Concessionaire, the Concessionaire shall oﬁ termination of this
Concession Contract or expiry of the Concession Period, whichever
is the earlier, grant to each of the Concessor and Wits a
non-eéxclusive, royalty-free licence to use those Proprietary Materials,
which licence shall be capable of being freely transferred by the
Concessor and Wits to third parties at no cost, and solely for

continuing the Construction Works and the Operation and

Maintenance of the ICC, but to no other parties without the prior

written consent of the Concessionaire. In the event that any
Proprietary Materials are not owned by the Concessionaire but were

specifically developed for the Project, the Concessionaire shall

procure that it is at all times entitled to grant to each of the Concessor

and Wits a non-exclusive, licence, on terms no less favourable than
those applicable to it, to use those Proprietary Materials for the
Construction Works and the Operation and Maintenance of the ICC,
which licence shall be capable of being further transferred as set out
above, or to assign all of its right in and to such Proprietary Materials
to each of the Concessor and Wits on the basis that such rights shall
be capable of being further assigned as set out above. In the event
that the Concessionaire wishes to use any other Proprietary Materials
owned by any third party in the Project, the Concessionaire shall
prior to using such Proprietary Materials procure the consent of the
relevant owner of such Proprietary Materials in order to ensure that
the Concessionaire is at all times entitled to grant to each of the
Concessor and Wits a noﬁ-exclusive licence, on terms no less
favourable than those applicable to it, to use the same for the
Construction Works and the Operation and Maintenance'of the ICC,
which Proprietary Materials shall be capable of being further
transferred as set out above, or to assign all of its rights in and to
such Proprietary Materials to each of the Concessor and Wits on the
basis that such rights shall be capable of being further assigned as set

L ® .
out above. In the event that thg¢ owner of su  Proprietary Materials
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withholds or denies such consent, the Concessionaire shall not use
any such Proprietary Materials without the prior written approval of
the Concessor and Wits. Upon termination of this Concession
Contract or expiry of the Concession Period the Concessionaire shall
in respect of Proprietary Materials owned by it as well as Proprietary
Materials owned by any third party but in respect of which the
consent of the relevant owner has been obtained for such transfer,
grant each of the Concessor and Wits such non-exclusive licences, on
terms no less favourable than those applicable to it, or assign to each
of the Concessor and Wits all its rights to such Proprietary Materials,
as the case may be, on the basis that such licences shall be capable of
being further transferred as set out above or that such rights shall be
capable of being further assigned as set out above, as the case may
be. In respect of Proprietary Materials for which the Concessionaire
is unable to either grant a licence or transfer its rights, the
Concessionaire shall render the Concessor and Wits reasonable
assistance in negotiating comparable rights of use with the owners of

the Proprietary Materials in question.

The Concessionaire indemnifies each of the Concessor Parties
against and holds the Concessor Parties harmless from any liability or
cost which is suffered or incurred by any of the Concessor Parties as
a result of the infringement of any third party rights arising from the
use by any of the Concessor Parties or any Relevant Authority of the
Proprietary Materials or Project Software in relation to the Project
and/or the ICC, in accordance with the provisions of a licence
granted to it by the Concessionaire in respect thereof, save to the
extent that such liability or cost was occasioned by any intentional
act or omission by a Concessor Party or Relevant Authority in

question, or by its gross negligence.

The Concessionaire indemnifies each of the Concessor Parties
agalinst and holds the Concessor Parties harmless from any liability or

cost which is suffered or incurred by any  the Concessor Pa. “es as
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a result of the infringement of any third party rights arising from the
use by the Concessionaire of the Proprietary Materials or Project
Software, as the case may, be in relation to the Project and/or the ICC

during the Concession Period.
11 Concessor Parties Intellectual Property

511.1 It is specifically recorded that all rights in respect of the Concessor
Parties Intellectual Property shall remain the sole property of the
relevant Concessor Party. It is specifically recorded, to avoid doubt,
that no fossils or other artefacts shall form part of or be included in
any of the Concessor Parties Intellectual Property but any knowledge
acquired by any Concessor Party as a result of any research in respect
of any fossil or artefact shall form part of and be included in such
Concessor Party’s Intellectual Property.

+5.11.2 Subject to existing rights and obligations, the relevant Concessor
Party may, on application by the Concessionaire, grant a non-
exclusive right and licence to the Concessionaire to use that

Concessor Party’s Intellectual Property.

5.11.3 In order to establish and maintain high standards of style and quality
associated with the Concessor Parties, in the event, the
Concessionaire desires to use any of the Concessor Party’s
Intellectual Property in any way, the Concessionaire shall first submit
the concept or a sample of the proposed use to the relevant Concessor
Party for approval. Under no circumstances shall any use of a
Concessor Party’s Intellectual Property, which such Concessor Party
has not approved, be used by the Concessionaire. The relevant
Concessor Party shall use its best efforts to advise the Concessionaire
of its approval or disapproval of the concept or sample within 15
(fifteen) Business Days of its receipt of the concept or sample or such
longe;r period that is reasonable in the circumstances. If the

Cogcessor Party approves the concept or sample, the Concessionaire
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shall not depart therefrom in any material respect without the
Concessor Party’s further written approval. Any use of the
Concessor Parties’ Intellectual Property which has been approved

may be undertaken only in connection with the Project.

The relevant Concessor Party may withdraw approval immediately
upon written notice to the Concessionaire if the Concessionaire or
any Concessionaire Party commits any act or engages in any conduct
which constitutes a crime, is contrary to any Regulatory Provision or
offends public morals and decency and in the relevant Concessor
Party’s opinion, materially prejudices the reputation and public
goodwill of that Concessor Party or any of the other Concessor
Parties, the COH WHS or the ICC. The Concessionaire
acknowledges that the names of the COH WHS, Orientation Centre,
Interpretation Centre and ICC (the “Protected Names™) are or will be
associated with and peculiar to the COH WHS and the Project and
form part of the Concessor Parties Intellectual Property. The
Concessionaire agrees that the sole and exclusive ownership of the
Protected Names shall vest in the Concessor Parties and the
Concessionaire shall only utilise any of the Protected Names with the
prior written approval of the relevant Concessor Party and in terms of

this Concession Contract.

- 5.11.5 In circumstances where the Concessionaire utilises any of the
Protected Names, either individually or in combination or association
with any other name, it c;o,es so only in terms of this Concession
Contract and on termination of this Concession Contract, the
Concessionaire shall not be entitled to operate or conduct any
business using any of the Protected Names either individually or in

combination or association with any other name.
5116 The naming of the Concessionaire’s business operation shall be done

in consultation with the Concessor and subject to the Concessor’s

7o
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In circumstances where or to the extent that the name chosen by the
Concessionaire and approved by the Concessor is not part of the
Concessor Parties Intellectual Property, then the rights of the
Concessor Parties contemplated in this Clause 5.11 shall not be
applicable to such name which shall be the sole property of the

Concessionaire.

THE CONCESSOR’S AND BLUE IQ’S CONTRIBUTIONS

Except as otherwise provided in this Concession Contract, the contributions of

the Concessor and Blue IQ shall be limited to the following:

the provision by the Concessor of Utilities and all other critical
infrastructure needs of the ICC up to the Mohale’s Gate Site and the
Sterkfontein Site boundaries (as identified in Schedule 14);

the granting by the Concessor of the Concession Rights upon the terms and

conditions set out herein; and

payment by Blue IQ of the subscription price of R163 000 000.00 (one
hundred and sixty three million Rand) plus interest plus bulk sewage costs
of R1 784 477.00 (one million seven hundred and eighty four thousand
four hundred and seventy seven Rand) in respect of the Convertible Shares
to be subscribed for by it and applied by the Concessionaire in connection

with the capital costs of the Project on the terms and conditions set out in
Clause 6.4;

and the Concessionaire shall not be entitled to receive by virtue of this
Concession Contract any other financial assistance or payment, including any

grants, incentives or subsidies from the Government, the Concessor, Blue 1Q, the

PBO, Wits or any Relevant Authority.

Convertible Shares

It is recorded that on or about 6 March 2003 Blue 1Q deposited an
t _
amount of R163 000 000.00 (one hundred and sixty three million
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Rand) into fixed deposit accounts opened by Blue IQ at ABSA bank
and Nedcor bank (“the Fixed Deposit Accounts™). The Fixed
Deposit Accounts have a fixed repayment profile in the amounts and
on the dates set out in the Schedule of Repayments being Schedule
15 hereto. On each date on which amounts fall due for repayment
from those accounts, the amounts repaid (together with interest
thereon) shall be deposited by Blue IQ into a call account (“the Call
Account™ opened and maintained by Blue IQ at ABSA bank or
Nedcor bank.

On the achievement of each of the milestones set out in the
Construction Schedule as certified by the Concessor’s Quantity
Surveyor, Blue IQ shall subscribe for a Convertible Share at an
aggregate issue price (inclusive of the par value of R0.01 (one cent)

plus a premium thereon) equal to the lessor of-
the amount set out in the Schedule 12; and

the sum of the balance standing to the credit of the Call
Account and any amount due to be paid to the Call Account
from the Fixed Deposit Accounts on that date less bank

charges.

provided that upon achievement of the final milestone, Blue IQ shall subscribe
for a Convertible Share at an issue price equal to the balance standing to the
credit of the Call Account (irrespective of the amount set out in Schedule 12). If,
after the payment of the issue price in' respect of the final milestone achieved,
there is any further amount paid to the Call Account from the Fixed Deposit
Accounts, then within five Business Days of receipt of such payment, Blue 1Q
shall subscribe for one further Convertible Share at an issue price equal to the
amount so repaid. Once the entire balance of the Fixed Deposit Accounts and
the Call Account (including interest thereon) has been utilised to discharge the
issue price in respect of Convertible Shares, the Concessionaire shall have no

SN T . .
further claims against the Concessor in respect of any milestone payments. The
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Concessor shall provide the Concessionaire with a copy of each Quantity

Surveyor’s certificate referred to above within 5 (five) Business Days of the date

of issue thereof.

The subscription price in respect of the Convertible Shares subscribed for in
accordance with Clause 6.4.1 shall be paid within 5 (five) Business Days of
receipt by Blue IQ of each Quantity Surveyor’s certificate contemplated in
Clause 6.4.1 by Blue IQ to the Concessionaire at such bank account in the
Republic of South Africa as the Concessionaire shall advise Blue IQ, from time
to time, and payment of any subscription price or part thereof into the said
account shall discharge Blue IQ from its payment obligations to the
Concessionaire in respect of each such payment. Against receipt of such
payment, the Concessionaire shall issue the relevant Convertible Share, credited
as fully paid and shall deliver to Blue IQ the share certificate in respect of the

relevant Convertible Share.

43 The Concessionaire shall apply the subscription price of the
Convertible Shares solely for and in connection with the capital costs

of the Design and Construction of the ICC.

644 To the extent that the subscription price in respect of the Convertible
Shares is insufficient to enable the Concessionaire to comply fully
with its obligations in respect of the Construction Works or the
Project, the Concessionaire shall be solely responsible, at its own
cost, for providing any additional finance and shall have no claim
against the Concessor, Blue 1Q, Wits, the PBO, the Government or
any Relevant Authority in this regard nor shall the Concessionaire in
any way be relieved of any of its obligations in respect of the

Construction Works or the Project as provided for in this Concession

Contract.

W A/@
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THE CONCESSOR’S UNDERTAKINGS

Concessor Assistance

Except as otherwise provided in this Concession Contract, the Concessor
shall give reasonable assistance to the Concessionaire in its dealings with
the Relevant Authorities in connection with implementing the Project in

accordance with the terms and conditions set forth herein;

Entering onto Land by the Concessionaire

The Concessionaire through its designated representatives shall be
entitled to enter upon such land under the control of the Concessor as
may be necessary for any investigation, survey or other act necessary
for the purposes of the Project and any preparatory work in respect of
the Project.

Where the Concessionaire through its designated representatives
enters land pursuant to Clause 7.2.1, the Concessionaire shall through
its designated representatives, promptly notify the proprietor or
person in charge of the relevant land prior to such entry and inform
such person of the reason for the Concessionaire’s presence. The
Concessionaire undertakes not to, and shall procure that its
designated representatives do not represent or commit any of the
Concessor Parties or the Government in any way with regard to such
entry and the Concessionaire indemnifies the Concessor Parties and
the Government against all claims, expenses or costs incurred by any
of the Concessor Parties and the Government in legal proceedings or
compensation to owners or users of the property arising from any act
or omissions of any person entering such land for such purposes.
The Concessionaire shall repair or pay compensation to the owners
or users of such property for any damage caused by the exercise of

the power conferred on it under this Clause 7.2.

1 1 @9
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Access

The Concessor shall ensure that, for the duration of this Concession
Contract, the Concessionaire and its sub-contractors have reasonable
access to the Concession Area, subject to the provisions of this Concession

Contact and any legislation which may be in force from time to time.

Disclaimer

Save as otherwise specifically provided for in this Concession Contract, no
warranties, representations or undertakings are given by any of the
Concessor Parties as to the accuracy or completeness of any information
provided to the Concessiona_ire by any of the Concessor Parties, the
Government or any Relevant Authority. None of the Concessor Parties,
nor any of their employees, nor their advisers, shall be liable for any act,
error, misrepresentation, misstatement or omission of any of the Concessor
Parties, the Government or any Relevant Authority in relation to such

information.

Visitor Levels

The Concessor Parties shall have no liability to the Concessionaire for the
number of visitors to the ICC or any part of it and/or the Concession Area

and/or the COH WHS or for any reduction or fluctuation thereof.

ACQUISITION, DELIVERY OF CONCESSION AREA AND RIGHTS OF
WAY, OWNERSHIP AND RISK

Concession Area Possession

The Concessor shall, on the date specified in the delivery schedule
set forth in the Construction Schedule and otherwise as réquired by
any provision of this Concession Contract, deliver undisturbed
possession of the Concession Area to the Concessionaire and shall

thegeafter ensure that the Qoncessionaire continues to be entitled to
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undisturbed possession of the Concession Area, to enable the
Concessionaire to perform its obligations under this Concession
Contract, and to enjoy the Concession Rights, from the date of _such
delivery until termination of the Concession Contract or expiry of the
Concession Period, whichever is the earlier. Notwithstanding the
aforegoing, the Concessionaire acknowledges that Wits shall be
entitled to develop, or procure the development of a limestone
exhibit or museum associated with the old limestone kilns located on

the Sterkfontein Site, provided that:

any such exhibit or museum 1is integrated into the

Concessionaires Detailed Design;

the prior written approval of the Concessionaire is obtained in

relation to any such proposed exhibition or museum; and

upon completion of such development, such exhibit or museum
is operated by the Concessionaire as part of the Concession
Rights.

For the purposes of this Clause 8.1, undisturbed possession of the
Concession Area means that there will be no claims to occupy or use
any part of it (other than the Concessionaire’s or as set out in this
Concession Contract) and there will be no tepants or legal or illegal

occupants on or with rights in respect of any part of the Concession
Area.

The Concessor shall supply the Concessionaire with the required
diagrams, éopies of 'title deeds, information and the like to enable the
Concessionaire to occupy the Concession Area and to have access to

and egress from the Concession Area.

The Concessionaire shall be entitled to require the Concessor and
Wits respectively to register Servitudes (substantially in the form of
Schedule 7) against the title deed of the various properties making

S
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up the Concession Area, in favour of the Concessionaire. Wits and
the Concessor each undertake to do all such things and to sign all
such documents as may reasonably be necessary to procure the
registration of the Servitudes as soon as reasonably possible after
being called upon to do so by the Concessionaire’s conveyancer. The
Concessionaire shall be liable for all costs associated with the

preparation, execution and registration of such Servitudes.

Until the Servitudes are registered, Wits and the Concessor
respectively undertake not to sell the Sterkfontein Site or the
Mohale’s Gate Site, as the case may bg, unless j:he purchaser of the
relevant property agrees in the agreement of sale or in a separate
agreement to recognise the terms of this Concession Contract and to
give effect to the Concessionaire’s rights under it in respect of that
property.  Wits and the Concessor undertake to notify the

Concessionaire of any such sale as soon as reasonably possible.

Clearance of the Concession Area

The Concessionaire shall be responsible, at its own cost and risk, for
the clearance of the Concession Area from the date on which

undisturbed possession of the Concession Area is delivered to it.

The Concessionaire shall make the necessary applications to the
Relevant Authorities for all approvals or authorisations required for

the clearance of the Concession Area.

Notwithstanding the provisions of Clauses 8.2.1 and 8.2.2, if in the
clearing of the Concession Area, the Concessionaire discovers any
Potentially Hazardous Material or any pollution or the effect of any
such pollution (whether or not such pollution or the effects thereof
arise from the Concession Area), which arose prior to the delivery of
undisturbed possession of the Concession Area, the Concessor

indemnifies the Concessionaire against all loss or claims:
1}
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8.5

8.5.1
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which may be sustained or suffered by the Concessionaire by
reason of the Concessionaire having to remove such Potentially
Hazardous Material or any pollution or the effects of any such

pollution from the Concession Area; and/or

which may be sustained or suffered by the Concessionaire by
reason of a Relevant Authority taking legal or any other action
against the Concessionaire in respect of any violation of the
Environmental Laws arising from or related to that Potentially

Hazardous Material, pollution or the effects of such pollution.

Acquisition Costs

The Concessionaire shall not be liable for any costs or expenses relating to
the acquisition of ownership or the rights to occupy and use any part of the

Concession Area, save as contemplated in this Concession Contract.

Assistance

Each Party shall use reasonable endeavours in assisting the other Party in

complying with its obligations under this Clause 8.

Archaeological Matters and National Heritage Resources

The Concessionaire shall comply with all requirements of the
National Heritage Resources Act, 1999 (Act No. 25 of 1999), the
South African Heritage Resources Agency (“SAHRA”) and any other

relevant heritage resources authority, in relation to the Concession
Area.

The Concessionaire shall not acquire any rights in respect of any
archaeological objects, palacontological material, fossils, articles of
value or antiquity, structures and other remains or things of
geological, palaeontological or archaeological interest or cultural

significance or burial sites discovered or existing on the Concession

Areea. ( )
s
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The Concessionaire shall take all reasonable steps to prevent all
Concessionaire Parties, and visitors to the ICC or Concession Area or

other Persons from removing or damaging any such article or thing.

The Concessionaire shall, immediately upon discovery of such article

or thing:

at the Sterkfontein Site, advise Wits of that discovery and shall
liaise with the SAHRA;

at the Mohale’s Gate Site, advise the Concessor of that
discovery and shall liaise with the relevant heritage resources

authority, and

shall follow all instructions issued by SAHRA or the relevant

heritage resources authority, as the case may be, for dealing with it.

The Concessionaire shall be responsible for all costs associated with
following such instructions provided that any instructions issued by
SAHRA or the relevant heritage resources authority, as the case may
be, results in delays in the Construction Works which in aggregate do

not exceed 14 (fourteen) days.

If following any instructions issued by SAHRA or the relevant
heritage resources authority, as the case may be, results in delays in
the Construction Works which in aggregate exceed (fourteen) days,
the Parties shall meet in order to agree a solution for dealing with the
matter and the continuation of the Project, which solution shall,
unless the Parties agree otherwise, include at least-

an extension of time for completion of the Construction

Works; and

a 50% (fifty percent) reduction in the portion of the applicable
Annual Concession Fee Payment that relates to the periods of
delay in the Construction *Works, excluding the first 14

7
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(fourteen) days of such delays.

The provisions of Clauses 8.5.5 and 8.5.6 shall only apply to any
period during which the Concessionaire is unavoidably delayed
solely as a result of following the relevant instructions. The
Concessionaire shall use its best endeavours to avoid or mitigate any

such delays.

The Concessionaire shall procure that the Concessionaire Parties
shall familiarise themselves with the provisions of the National
Heritage Resources Act, 1999, (Act No. 25 of 1999) and all
regulations thereunder and shall comply fully with the provisions
thereof.

Physical Conditions/Obstructions/Protester Action

The Concessionaire shall bear all risks and costs with regard to any
weather conditions, including floods, and with regard to physical
conditions or obstructions (both above-ground and subsurface and
whether artificial or not) whether foreseen or unforeseen, which are

encountered during the Construction Works or otherwise.

Where at any time following delivery of undisturbed possession of
the Concession Area to the Concessionaire pursuant to Clause 8.1,
the Concession Area or any part thereof is subjected to protester
action which has not resulted or arisen from any breach of Law,
default or negligence on the part of the Concessionaire or any
Concessionaire Party, the Parties shall take all reasonable steps to
minimise and mitigate the effect of such protester action on the

performance of the Concessionaire’s obligations under this

Concession Contract.

The Concessionaire shall be solely responsible for any protester

action which results or arises from any breach of Law, default or

* hogoow
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8.8

8.9

8.9.1

8.9.2

negligence on the part of the Concessionaire or any Concessionaire

Party.

The Concessionaire shall not be entitled to any monctary
compensation from any of the Concessor Parties nor to any other

relief as a result of or in consequence of any such protester action.

Utilities

The Concessor or its lawful agent will procure the supply of Utilities to the
boundaries of the Mohale’s Gate Site and the Sterkfontein Site from the
relevant service providers, to the extent that they are required for the
purposes of the Project. The Concessionaire shall bear all costs of
connecting those Utilities from the boundary of the respective Site to the

remainder of the Site, and of the consumption or use of them at those Sites.

Safety and Security

Subject to Clause 9.9.3, the Concessionaire shall, at its cost, be responsible
for all safety and security at the Concession Area. The Concessionaire
shall further ensure that the necessary security measures are in place so as
to ensure that visitors are restricted from gaining access to the Protected
Sites (save as contemplated in Clauses 9.9.1, 9.9.2 and 16.5) and the
Standard Bank Property so as to prevent any animals on the Standard Bank
Property from crossing over onto the Mohale’s Gate Site. For the purposes
of this Clause “Standard Bank Property” means the property that borders
the Mohale’s Gate Site on the western and northern boundaries.

Concessionaire Without Ownership Interest in the Land

The Concessionaire has, and shall have, no title to, or ownership

interest in, or liens over the Concession Area.

The Concessionaire has no and shall have no rights with respect to

the‘airspaoe above, or the area below the surface , the Concession
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Area, except the right to use such land for the sole purpose of the

Project during the Concession Period.

The Concessor shall be entitled to grant to the Concessionaire all

rights with respect to the airspace above and the area below the

surface of the Concession Area.
CONSTRUCTION WORKS
Approval

The Concessor will review and approve the Preliminary Design and the
Detailed Design as contemplated in this Clause, in respect of the whole
ICC. Wits will review and approve the Preliminary Design and the
Detailed Design as contémplated in this Clause, in respect of the
Orientation Centre only. All references in this Clause 9 to reviews g
approvals or other decisions of actions by either of the Concessor or Wits

shall be construed accordingly.
Design and Construction

If the Preliminary Design has not been reviewed and approved by the
Concessor and/or Wits by the Signature Date, then the Concessor
and/or Wits and the Concessionaire shall endeavour to conclude the
Preliminary Design approval process as soon as possible thereafter.
As part of that process, the Concessionaire shall, if it has not done so
by the Signature Date, provide the Concessor and Wits with its Site
Development Plans for the Mohale’s Gate Site and the Sterkfontein
Site, as soon as possible after the Signature Date, and these plans
shall be included as part of the Preliminary Design for the review and

approval process related to it.

The scope of any review by the Concessor and/or Wits of the
Prelimjnary Design after the Signature Date will be restricted to
assessing compliance of the Preliminary Design with thé Technical
kequirements and the Conceptual Design, and Concessor and/or

'4
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Wits may request changes to the Preliminary Design to the extent

that it is not in accordance with them.

If changes are requested, the Preliminary Design shall be revised as
expeditiously as possible and re-submitted to the Concessor and/or
Wits for further review until the Concessor and/or Wits is satisfied
that the Preliminary Design fully complies with the Technical
Requirements and the Conceptual Design, or is satisfied with any
departures from them.

If the review process in relation to the Preliminary Design continues
after the Signature Date, then upon the Concessor and/or Wits
completing its review process and being satisfied with the
Preliminary Design as-envisaged in this Clause 9.2, the Concessor
and/or Wits shall issue the Concessionaire with a written noticg

authorising it to proceed with the Detailed Design.

‘rom the Signature Date (if the review process for the Preliminary
Design has been completed by the Signature Date) or the date of
issue of the notice to proceed referred to in Clause 9.2.4 (if the
review process has not been completed prior to the Signature Date),
the Concessionaire shall prepare the Detailed Design, based on the
approved Preliminary Design and in accordance with the Technical
Requirements. The Detailed Design shall include details of the bulk
sewage system to be constructed and used at each of the Mohale’s
Gate Site and the Sterkfontein Site, in accordance with the principles
agreed between the Concessor, Wits and the Concessionaire at the

Signature Date.

The Concessionaire shall submit the Detailed Design to the
Concessor and/or Wits for review and approval. Again the
Concessor’s and/or Wits’ review shall be restricted to ensuring that
the Detailed Design is in accordance with the Technical

Requirements and the approved Preliminm Design. The

L
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Concessionaire shall submit the Detailed Design to the Concessor
and/or Wits within 90 (ninety) days of the date of fulfilment of the
condition referred to in Clause 2.1.4 (if the Preliminary Design has
been approved prior to such date) or the date on which the Concessor
and/or Wits issues the notice to proceed in accordance with Clause
9.2.4 (if the Preliminary Design has not been approved by the
Signature Date). The Concessor and/or Wits shall review the
Detailed Design and may request changes to it so that it is in
accordance with the Technical Requirements and the Preliminary
Design. If it does so, the Concessionaire shall amend the Detailed
Design as required and resubmit it to the Concessor and/or Wits
within 30 (thirty) days of the changes being requested, and this
process shall be repeated until the Detailed Design has been

approved by the Concessor and/or Wits. 7

Notwithstanding any approval by the Concessor and/or Wits of the
Preliminary Design and/or Detailed Design in accordance with this
Clause 9.2, the Concessionaire shall be responsible for and shall bear
all risk in relation to the Preliminary Design and/or Detailed Design
and their adequacy for the purposes of the Project. In reviewing the
Preliminary Design and/or Detailed Design, making any requests or
giving any approval in terms of this Clause 9.2, the Concessor and
Wits assume no risk or liability in relation to the Preliminary Design
and/or Detailed Design, and all such risk and liability shall at all
timeés remain solely vested in the Concessionaire. The approval by
the Concessor and/or Wits,. of the Preliminary Design and/or Detailed
Design in accordance with this Clause 9.2 shall in no way relieve the
Concessionaire from any of its obligations in terms of or arising from

this Concession Contract.

If the Concessor and/or Wits does not grant any requisite approval
referred to in Clauses 9.2.2 or 9.2.6, the Concessionaire shall be
entitled to refer the matter for resolution to Eyvind Finsen or such @

L 4
other independent architect as may agreed b the Parties. The
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independent architect shall be required to determine whether the
refusal to grant such approval by the Concessor and/or Wits was in
accordance with the provisions of Clause 9.2.2 or Clause 9.2.6, as the
case may be, as soon as possible, be given terms of reference
determined by the Parties stating the reasons for which the relevant
referral is being made to it. The affected Parties may each provide
the independent architect with a written argument and whatever
supporting evidence- they think appropriate and shall provide the
independent architect with such supporting evidence as is requested
by the independent architect. The independent architect shall not be
bound to choose the submission made by any Party but shall be free
to make its own determination of the point referred to it. The
independent architect shall act as an expert in determining the matter
referred to it and not as an arbitrator. The independent architect wilal
be requested to give its decision as soon as practicable and, in any
event, within 20 (twenty) Business Days or such longer period as is
agreed between the Parties to the dispute after the date of receipt of
its terms of reference. The independent architect’s determination
shall (save in the case of manifest error) be final and binding on the
affected Parties. The costs of the independent architect shall be
borne by the unsuccessful Party.

Upon approval of the Detailed Design by the Concessor and/or Wits
on the basis set out in this Clause 9.2, the Concessionaire shall
undertake the Construction Works in accordance therewith and in
compliance with this Concession Contract and all applicable law or

legally binding requirements in the Republic of South Africa.

The Concessionaire shall undertake or procure the Construction
Works in accordance with the Technical Requirements, the Detailed
Design and the requirements of the Concession Contract, in so far as
they relate to the Construction Works, and, subject thereto, in

accordance with Best Industry Practice.
L . ({@M
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The Concessionaire bears sole responsibility for the procurement of
all construction materials and the adequacy of such materials in terms

of quality and safety.

The Concessionaire may at any time submit to the Concessor and/or
Wits written proposals for modifications by the Concessionaire to the
Detailed Design, which in the Concessionaire’s opinion would
improve quality or safety. The Concessor and/or Wits shall consider
such proposals and either reject or approve them on the basis set out

in this Clause 9.2.
Variation

3.1 In the event the Concessor and/or Wits requires any suspension of or
variation to the Construction Works or any change to the Detailed
Design after it has been approved by the Concessor and/or Wits, thd
Concessor shall issue a proposal (“Variation Proposal”) to the

Concessionaire specifying the details of the proposed variation.

832 Where, in the opinion of Concessionaire, a Variation Proposal will
result in a delay in the commencement or completion of the
Construction Works or give rise to an increase in expenditure by the
Concessionaire, the Concessionaire shall within 10 (ten) Business
Days of receipt of the Variation Proposal (or within such other
reasonable period as may be agreed by the Parties), provide to the

Concessor:

an estimate of the likely impact on the Construction Works (if

any); and/or

3.2.2 an estimate of the increase or decrease in costs to the
Concessionaire as a result of implementation of the Variation
Proposal.

3.3 The Concessor, Wits and the Concessionaire shall attempt in good g

Hith to agree on the cbnseque ces of any Variation Proposal. In the
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event that they are unable to agree on such consequences, the

Concessor shall withdraw the relevant Variation Proposal.

The Concessionaire shall minimise, mitigate or avoid, and shall
procure that its Contractors and any other relevant third parties

minimise, mitigate or avoid the consequences of any delay.

Construction Schedule

Subject to the Concessor having provided to the Concessionaire the
Concession Area, the Concessionaire shall undertake the
Construction Works in accordance with the Construction Schedule,
as amended by the Concessionaire from time to time, provided that
the dates scheduled for commencement and completion of the
Construction Works, which shall be dates not later than those set out
in Clauses 10 and 11 respectively, shall not be amended without thea

prior approval of the Concessor.

The Construction Schedule shall serve as a mechanism to enable the
Concessor to monitor the Construction Works, to plan when
Convertible Shares will be subscribed for in accordance with Clause

6.4, and to plan other developments for the Concession Area.

The Construction Schedule will further assist the Concessionaire in
the planning of the Construction Works, so as to ensure completion

thereof withinr the time period specified in the Construction
Schedule.

As soon as the Concessionaire becomes aware of any delay or
anticipated delay in commencement or completion of the
Construction Works in accordance with the Construction Schedule,
the Concessionaire shall forthwith furnish the Concessor and Wits
with notice of such delay which notice shall specify:

the reason for the delay or anticipated delay;
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the expected duration of the delay:

steps to be taken by the Concessionaire in minimising such

delay; and
a programume for the implementation of such steps.
Contracts

The Concessionaire shall as soon as reasonably possible after the
conclusion of this Concession Contract enter into the Associated
Agreements and such other contracts as aré necessary to ensure the
timely and proper completion of the  Design, Construction Works,
Exhibition Installation and Operation and Maintenance of the ICC,
and such future design and construction as may be necessary to meet

the Concessionaire's obligations in terms of the Concession Contract?

The Concessionaire must satisfy itself that the terms of such
agreements fully describe the rights, obligations, risk allocation and
protection of the Concessionaire’s rights under this Concession
Contract. The Concessor, Wits, the PBO, their advisers, the
Government and Relevant Authorities shall have no liability
whatsoever arising from any of the Associated Agreements, unless it
or they shall have become a signatory to any such Associated

Agreement.

The Concessionaire shall take all reasonable steps to ensure that the
relevant Contractor performs the Construction Works in accordance

with the terms of the relevant Construction Contracts.

Access to the Concession Area

The Concessor Parties or any of their designated representatives rhay at any
time enter any part of the Concession Area but, in respect of those parts of
the Concession Area on which Construction Works are being carried out,

only a¥ reasonable times and n reasonable prio notice to the

7z
WHITE & CASE LP



61

Concessionaire and the relevant Contractor, and any such Concessor Party
or its designated representatives must comply with the reasonable safety
requirements of the Concessionaire or Contractor which then generally
apply at that part of the Concession Area. The Concessor (in relation to the
Mohale’s Gate Site) and Wits (in relation to the Sterkfontein Site) each
indemnifies the Concessionaire against and holds the Concessionaire
harmless from any liability or cost which is suffered or incurred by the
Concessionaire as a result of any failure by such designated representative
to observe the Concessionaire or Contractor’s safety requirements

applicable at the Concession Area.

Information Relating to the Construction Works

The Concessionaire shall furnish to the Concessor or any of its
designated representatives all such reports and other information
relating to the Construction Works as the Concessor may reasonably

request from time to time.

Upon completion of the Construction Works, the Concessionaire
shall supply the Concessor with copies of all as-built drawings and
other technical and design information and completion records
relating to the finished Construction Works.

Costs Recoverable from Contractors and Third Parties

Where the Concessionaire is entitled under any Construction
Contract or any contract for Operation and Maintenance to recover
costs which have been or are reasonably expected to be incurred by
the Concessor in connection with the Project, the Concessionaire
shall enforce its rights to recover such costs and shall pay any

amounts so recovered promptly to the Concessor.

The Concessionaire shall ensure that on completion of the
Construction Works, the ICC shall be free of all defects and shall
h@;»{e been Designed and Constructed in accordance with the Detailed

Design. The Concessiona7 shall forthwith remed@il patcn?{ects
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which are notified to the Concessionaire in writing within 12
(twelve) months of the date of issue of the Completion Certificate in
respect of the Construction Works.

Protected Sites

The Parties acknowledge that the geophysical conditions at the
Protected Sites are such as to limit the structures that can be built
there. These Protected Sites are pot suitable for the main structures
of the Orientation Centre. Accordingly, the Concessionaire shall
only be entitled to construct facilities at the Protected Sites which are
ancillary to the Sterkfontein Cave tours and the research activities

being conducted at those Protected Sites.

At the Protected Sites the Concessionaire shall upgrade existing

visitor facilities and provide additional visitor facilities so as to

extend and enhance the experience of visitors to the Sterkfontein
Caves and other areas of palaeontological or other interest at the
Protected Sites, provided that these facilities are provided in a way
that does not interfere with any scientific research being conducted at
the Protected Sites. These facilities may include, but are not limited
to, viewing platforms, elevated walkways, handrails and observation

windows.

The Protected Sites will at all times remain under the control of Wits.
Save as contemplated in Clauses 9.9.1, 9.9.2 and 16.5, the
Concessionaire shall not be entitled or obliged to carry out any other
activities at, or have any‘other rights in respect of, the Protected
Sites. Unless a contrary intention clearly appears, all obligations of a
general nature imposed on the Concessionaire in terms of this
Concession Contract shall also apply in respect of the Protected
Sites, save that the Concessionaire shall not, except in regard to those
portions thereof referred to in Clause 16.5, be responsible for safety

a’gd security at the Protect Sites. The Concessionaire shall be

s
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responsible for safety and security at those portions of the Protected
Sites referred to in Clause 16.5, and safety and security at the

remainder of the Protected Sites shall be the responsibility of Wits.

COMMENCEMENT

The Construction Works shall commence not later than 30 (thirty) days after the
later of the date of approval of the Detailed Design and the issue of a final
Record of Decision in relation to the EIA, subject to the Concessor having
delivered undisturbed possession of the' Concession Area to the Concessionaire

in accordance with this Concession Contract.

COMPLETION

The Construction Works shall be completed no later than 448 (four hundred and 7
forty eight) Working Days after the date on which the Construction Works are to
commence in accordance with Clause 10, except as such date may be otherwise

extended pursuant to this Concession Contract.

EXHIBITION INSTALLATIONS

The Concessionaire will design, construct, compile, install and operate
permanent and temporary exhibits at the ICC and (under the aegis of the
ICC) at such other place/s as the Concessionaire may from time to time

choose;

The Concessionaire shall construct, compile, install and operate all
exhibitions based on the Technical Requirements and in accordance with
this Clause 12.

Prior to the construction, compilation, installation and operation of any
proposed exhibition (including any refreshed or changed exhibition), the
Concessionaire shall, in accordance with Clause 12.4, submit to the
Concessor and Wits, for their joint approval, details of the proposed
exhibition, and the Concessionaire shall not proceed with any such

" - - .
construction, compilation, installation or operation until that approval is
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given, or otherwise than in accordance with that approval. The Concessor
E—4
and Wits shall be entitled to reject any proposed exhibition in the event

that, the proposed exhibition:
does not accord with prevailing academic practice; or

does not accurately reflect the Story Line (as defined in the Technical

Requirements),

provided that nothing in this Clause shall prevent the Concessionaire from
reflecting a range of scientific views or hypotheses in the exhibits within
the broader ambit of what is known to be scientifically accurate and
authentic (or what has not been established to be scientifically inaccurate
or inauthentic). Any dispute between Wits and the Concessor, or between

em and the Concessionaire, in relation to the granting of the joint
approval of the Concessor and Wits for any proposed Exhibition?
Installation shall be referred to the Wits Vice Chancellor whose decision

shall be final and binding and no Party shall be entitled to refer the matter

to dispute resolution in accordance with Clause 29.

It is recorded that the Parties have established a committee consisting of
representatives of the Concessor, Wits and the Concessionaire (the
“Exhibition Committee™) in order to facilitate the approval of proposed
exhibitions as contem;.ﬂated in Clause 12.3. All proposed exhibitions shall
be submitted by the Concessionaire to the Exhibition Committee which
will, in accordance with the programme detailed in Schedule 10 or any
other programme agreed to by the Parties from time to time whether as a
replacement to Schedule 10 or as an ad hoc programme to deal with a
specific Exhibition Installation, consider whether such proposed exhibition
meets the requirements stipulated in Clause 12.3. The Exhibition
Committee shall make recommendations to the Concessor and Wits. The
provisions of this Clause 12.4 shall not prejudice or limit the rights of the

Concessor and/or Wits pursuant to Clause 12.3.

Any antendments to an exhibition already approved by the Concessor and
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Wits shall require further approval on the basis set out in Clause 12.3, read
with Clause 12.4.

Notwithstanding any approval by the Concessor and Wits of the design,
construction, compilation, installation and/or operation of all temporary
and permanent exhibitions in accordance with this Clause 12, the
Concessionaire shall be responsible for and shall bear all risk in relation to
the design, construction, compilation, installation and/or operation of all
temporary and permanent exhibitions, and their adequacy for the purposes
of the Project. In reviewing the design, construction, compilation,
installation and/or operation of all temporary and permanent exhibitions,
making any requests or giving any approval in terms of this Clause 12, the
Concessor and Wits assume no risk or liability in relation to the design,
construction, compilation, installation and/or operation of all temporary
and permanent exhibitions, and all such risk and liability shall at all times
remain solely vested in the Concessionaire. The approval by the Concessor
and Wits of the design, construction, compilation, installation and/or
operation of all temporary and permanent exhibitions in accordance with
this Clause 12 shall in no way relieve the Concessionaire from any of its

obligations in terms of or arising from this Concession Contract.

On completion of any Exhibition Installation pursuant to this Clause, the
Concessionaire shall seek the issue of the requisite Completion Certificate

pursuant to Clause 13.

Fossils

The Concessor, Wits and the Concessionaire affirm their
commitment to original fossils and casts in the Wits collection or
under Wits’s control being made available for educational purposes
in connection with the ICC. Those Parties also recognise that
scientists with academic and research interests in those fossils and
casts are entitled to have those interests protected in a reasonable

Wsy. Those Parties shall endeavour in good faith to deal with those
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fossils and casts in a manner which to best effect recognises that

commitment and those interests.

Wits shall make available original fossils to the Concessionaire for
display in exhibitions at the ICC, provided that Wits shall be entitled
to refuse access to original fossils that are, at the relevant time,
reasonably required for scientific research being conducted under the
auspices of Wits or where the Deputy Vice Chancellor: Research at
Wits decides that such original fossils are too fragile to be
transported to and from such exhibitions. The Concessor, Wits and
the Concessionaire specifically record their intention to facilitate and
enhance the visitor experience at the ICC, and Wits accordingly
undertakes not to unreasonably refuse access to or use in exhibitions
or for making casts of any original fossils. The fossils to be
displayed from time to time shall be agreed between the?
Concessionaire and Wits on an annual basis, and Wits shall not be
entitled to withdraw any such fossils unless it shall have given the
Concessionaire not less than 6 (six) months prior notice of such

intended withdrawal.

Should the Concessionaire wish to use any original fossils. in
exhibitions curated by it outside the ICC, this shall be subject to the
prior written approval of Wits, on a ‘case by case’ basis and on terms
agreed in each case between the Concessionaire and Wits. Wits shall

act reasonably in relation to that approval and those terms.

While any fossils are in the possession or under the control of the

Concessionaire:

the Concessionaire shall bear all risk in relation to such fossils;

and

the Concessionaire shall ensure the security and preservation of

such fossils.

‘ w
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Wits shall provide the Concessionaire with access to any first
generation fossil casts owned by Wits in order to enable the
Concessionaire to reproduce such casts or make images of them in
any form, at the Concessionaire’s cost and risk, and subject to the
Concessionaire complying with the reasonable requirements of Wits

in relation to the security and preservation of those fossil casts.

To the extent that Wits has custody or control of any fossils in
respect of which no first generation casts exist and the
Concessionaire wishes to have such fossils cast, Wits shall either
make casts of those fossils or make the original fossils available to
the Concessionaire for it to have casts made at the Concessionaire’s

cost, as Wits and the Concessionaire agree on each occasion. Any —

casts made by Wits shall be at the Concessionaire’s cost; 4

fossils made available to. the Concessionaire shall be made
available on the basis that they are at the Concessionaire’s risk,
and that they are made available subject to the Concessionaire
complying with the reasonable requirements of Wits in relation

to the security and preservation of those fossils;

casts made by the Concessionaire shall be made under the

supervision of Wits.

Exhibition Refreshment

The Concessionaire shall ensute that all Exhibition Installations are
regularly refreshed, upgraded and/or replaced so as to enhance the visitor
experience by ensuring that the Exhibition Installations reflect
developments and knowledge current from time to time, on the subject

~atter of such Exhibition Installation or in respect of the COH WHS in
general.  The provisions of Clauses 12.1 to 12.8 shall apply to any
refreshed, upgraded and/or replaced Exhibition Installation.

£.
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COMMISSIONING

Within 30 (thirty) days of the Effective Date, the Concessor and Wits shall
nominate and appoint an independent expert (the “Independent Expert”)
with relevant qualifications who shall have the responsibility of examining
the completed Intcrpr_etation.Centre, the completed Orientation Centre and
the completed Exhibition Installations and issuing certificates certifying
that the Construction Works and Exhibition Installations respectively have
been duly completed (the “Completion Certificates”). The Concessor shall
notify the Concessionaire in writing as soon as reasonably possible of the

identity of the Independent Expert.

Upon the Concessionaire being satisfied that the Construction Works in
respect of the Interpretation Centre have been completed and that the
Interpretation Centre is operational and connected to the Utilities and all,
other necessary infrastructure and services in accordance with the
Construction Contracts and the Concession Contract, the Concessionaire
shall give notice to the Concessor, Wits and the Independent Expert that it

is so satisfied.

The Independent Expert shall as soon as reasonably possible but in any
event no later than 5 (five) days after the date of receipt of the notice

referred to in Clause 13.2:

issue an Interpretation Centre Completion Certificate certifying that
the Construction Works in respect of the Interpretation Centre bave
been duly completed and that the Interpretation Centre is operational
and connected to the Utilities and all other necessary infrastructure

anc} services in accordance with the Construction Contracts and the

Concession Contract; or

give notice to the Concessionaire in writing specifying those aspects
of the Construction Works in respect of the Interpretation Centre, the
Interpretation Centre, the Utilities, the infrastructure and/or services
which in the opinion of the Independent Expert do not comply with

/
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the Construction Contracts and/or the Concession Contract. The
Independent Expert shall act reasonably in reaching its opinion.

Upon the Concessionaire being satisfied that the Construction Works in
respect of the Orientation Centre have been completed and that the
Orientation Centre is operational and connected to the Utilities and all
other necessary infrastructure and services in accordance with the
Construction Contracts and the Concession Contract, the Concessionaire
shall give notice to the Concessor, Wits and the Independent Expert that it

is so satisfied.

The Independent Expert shall as soon as reasonably possible but in any
event no later than 5 (five) days after the date of receipt of the notice

referred to in Clause 13.4:

: 7
issue an Orientation Centre Completion Certificate certifying that the

Construction Works in respect of the Orientation Centre have been
duly completed and that the Orientation Centre is operational and
connected to the Utilities and all other necessary infrastructure and
services in accordance with the Construction Contracts and the

Concession Contract; or

give notice to the Concessionaire in writing specifying those aspects
of the Construction Works in respect of the Orientation Centre, the
Orientation Centre, the Utilities, the infrastructure and/or services
which in the opinion of the Independent Expert do not comply with
the Construction Contracts and/or the Concession Contract. The
Independent Expert shall act reasoniably in reaching its opinion.

Upon the Concessionaire being satisfied that any Exhibition Installation
ha§ been completed in accordance with the design for that Exhibition
Installation approved in accordénce with Clause 12, the Concessionaire

shall give notice to the Concessor, Wits and the Independent Expert that it

is so satisfied.
)
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The Independent Expert shall as soon as reasonably possible but in any
event no later than 5 (five) days after the date of receipt of the notice

referred to in Clause 13.4:

issue an Exhibition Installation Completion Certificate certifying that
the relevant Exhibition Installation has been duly completed in
accordance with the design approved for the said Exhibition

Installation in accordance with Clause 12; or

give notice to the Concessionaire in writing specifying only those
aspects of the Exhibition Installation, which in the opinion of the
Independent Expert do not comply with the approved design for the
relevant Exhibition Installation in accordance with Clause 12. The

Independent Expert shall act reasonably in reaching its opinion.

Upon receipt by the Concessionaire of any notice from the Indcpendent‘

Expert pursuant to Clauses 13.3.2, 13.5.2 or 13.7.2, the Concessionaire
shall forthwith remedy the defects in respect of the items outlined in such
notice, whereafter the Concessionaire shall forthwith deliver to the
Independent Expert a written notice indicating that the defective aspects of
the work have been so remedied, and the provisions of Clauses 13.2, 13.3,
13.4 and 13.5 or Clauses 13.6 and 13.7, as the case may be, and this Clause
13.8 shall apply repeatedly in respect of those defective aspects until the

relevant Completion Certificate has been issued.

The Concessionaire shall bear all risk and shall be responsible for all costs
in relation to any additional works required pursuant to any notice by the

relevant Independent Expert con.templated in Clauses 13.3.2, 13.5.2 and
13.7.2.

The ICC and/or the Exhibition Installations shall not be deemed to be
operationa] until the Independent Expert has issued the relevant

Completion Certificate in relation thereto.
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Notwithstanding the issuing of a Completion Certificate by an Independent
Expert pursuant to this Clause 13, none of the Independent Expert, the
Concessor or Wits make any representation or warranty as to the value,
design, construction, maintenance, operation or fitness for purpose of the
ICC and the Exhibition Installations or any parts thereof, and the

Concessionaire shall bear all risk in relation thereto.

ENVIRONMENTAL COMPLIANCE AND COMPLIANCE WITH LAWS,
REGULATIONS AND STANDARDS

During the Development Period and the Concession Period, the

Concessionaire shall, and shall take all reasonable steps to ensure that all
Concessionaire Parties, guests and invitees, and all other visitors to the ICC
adhere to, abide by and comply with the Regulatory Provisions generally in
respect of the COH WHS and specifically in respect of the Concessiong
Area, the EIA and any valid and enforceable directives or rules issued by
the Concessor, Wits or any Relevant Authority from time to time.

The Parties record that certain portions of the Sterkfontein Site have been
declared historical monuments, national monuments or heritage sites in
terms of the National Heritage Resources Act No. 25 of 1999. The
Concessionaire undertakes that in developing the Orientation Centre, it will
comply fully with all requirements of all applicable legislation in respect of
those portions of the Sterkfontein Site.

‘The Concessionaire shall bear all risks and costs with respect to Material
Damage to the natural environment caused by or arising from the

implementation of the Project during the Concession Period.

Should the Concessionaire fail to fuifil any of its obligations in respect of
the Construction Works or the Operation and Maintenance of the ICC or in
relation to the Concession Area or permit behaviour which results, or in the
reasonable opinion of the Concessor (which opinion shall be subject to the
provisions of Clause 29) may result, in Material Damage to the

environhent, then, without prejudice to the Concessionaire’s obligations
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- pereunder and at law, the Concessor shall be entitled to give written notice
to the Concessionaire to immediately cease and desist from such conduct
or behaviour, and in such notice shall set out in full its reasons for its
directive. The Concessor shall be entitled forthwith to exercise any
authority granted to it in terms of the Regulatory Provisions in respect of
the Conservation Management of the Concession Area and the
Concessionaire shall on demand make payment to the Concessor for its
costs, expenses and other damages suffered or incurred in connection with

the execution of such authority.

The Concessionaire shall, at its cost, appoint an independent environmental
control officer who shall be responsible for ensuring that Construction
Works and the Operation and Maintenance of the ICC are performed in
accordance with the Technical Requirements and relevant environmental
Regulatory Provisions and for monitoring and ensuring the implementatign
and effectiveness of mitigation measures and other requirements and

targets set forth in the EIA.

'14.6 The Concessionaire shall deliver monthly reports prepared by the
environmental control officer to the Concessor during the Construction
Phase. Thereafter it shall deliver such reports at half-yearly intervals, or

more frequently if requested to do so by the Concessor.

14.7 The Concessor shall use all reasonable endeavours in assisting the
Concessionaire to obtain environmental permits, provided, however that
the Concessor shall bear no liability for any failure of the Concessionaire to

obtain such permits.

14.8 The Concessionaire shall take all necessary steps to ensure that appropriate
pollution control and other environmental protection measures are taken in
accordance with any Environmental Laws and all other applicable laws or

regulations.

. )
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15.3.1

RSHIP OF AND RIGHTS IN AND TO THE SITES

The Parties agree that ownership of the Mohale’s Gate Site and all
immovable assets thereon shall be and shall remain vested in the Concessor
or its successors-in-title, and ownership of the Sterkfontein Site and all
immovable assets thereon shall be and shall remain vested in Wits or its

successors-in-title.

All movable Project Assets forming part of the Concession Area (other
than those contemplated in Clause 5.5) shall vest in the Concessionaire
until termination of this Concession Contract. Upon termination of this
Concession Contract, ownership of the movable Project Assets at each of
the Mohale’s Gate Site and the Sterkfontein Site shall, subject to Clause

5.5, vest in the owner of that Site (or any other person or entity agreed on

by the Concessor and Wits at that time) and shall be transferred by the ,

Concessionaire to such new owners.

The following terms shall govemn access to the Sterkfontein Site for

academic purposes —

Wits’s staff members and students requiring access to the
Sterkfontein Site and to the facilities provided for them in the
Orientation Centre (as designated in Part C of Schedule 1) shall be
clearly identified, and the Concessionaire shall be informed from
time to time of the details of all Wits identification documentation
that it will be expected to accept. The Concessionaire shall not be
required to accept any other identification documentation for Wits

staff members and students.

Wits staff members and students conducting scientific research and
other activities of an educatjonal nature on parts of the Sterkfontein
Site where the Concessionaire is not at the relevant time conducting
any operations which would be interfered with shall, subject only to

their displaying the appropriate identification, be given access to the

[ |
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relevant areas and shall be entitled to conduct their research or

educational activities there without other restriction.

Where Wits staff members or students wish to conduct scientific
research or other activities of an educational nature in parts of the
Sterkfontein Site where the Concessionaire is at the relevant time

conducting operations, the following shall apply —

up to 60 (sixty) Wits staff members and students per day shall
be entitled to have access to the relevant parts of the
Sterkfontein Site, subject only to their producing the
appropriate identification, without having to make prior
arrangements with the Concessionaire in respect of that access

ot their activities;

in respect of any numbers of Wits staff members and students
per day in excess of 60 (sixty) but up to a maximum of 200
(two hundred), those Wits staff members and students shall be
entitled to have access to the relevant parts of the Sterkfontein
Site for their scientific research and educational activities,
provided that they comply with the identification requirements,
and that arrangements for their access on each day concerned
will have been made with the Concessionaire by Wits (through
the representative of the Concessor Parties contemplated in

Clause 31.12.6) before the day on which that access is required;

not more than an aggregate of 200 (two hundred) Wits staff
members and students shall-be entitled to access to any of these
parts of the Sterkfontein Site on any day to conduct scientific
research or other activities of an educational nature, without the

prior consent of the Concessionaire having been obtained;

Wits’s staff members and students conducting scientific
research and other activities of an educational nature at the

Sterkfontein Site as contempiated in this Clause 15.3 shall be
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entitled to do so without meking any payment to the

Concessionaire for their access to the Sterkfontein Site.

Wits’s staff members shall be entitled to go across the Sterkfontein Site,
free of charge, in order to gain access to the area marked “Staff
Accommodation” and indicated in blue on the map attached hereto as Part
B of Schedule 1. The provisions of Clause 15.3 relating to identification of

Wits staff members shall apply to all of those staff members.

The following terms shall apply in respect of tours of the Sterkfontein
Caves or other parts of the Sterkfontein Site on which the Concessionaire

is at the relevant time conducting operations —

Where any of Wits’s staff members or students, or the staff of any
other Concessor Party, wishes to undertake a tour at the Sterkfontein
Sites, they shall utilise the tours offered by the Concessionaire asa
contemplated in Clause 16.5, and each person doing so shall pay the

applicable entrance fee;

Notwithstanding the provisions of Clause 15.5.1, Wits shall be
entitled to have tours of the Sterkfontein Caves by its visitors
conducted by its staff instead of the Concessionaire’s guides but shall
pay the Concessionaire the fee that would have been payable to it had

any such tour been conducted by one of the Concessionaire’s guides.

Without prejudice to the provisions of Clauses 15.3 and 15.4, the
Concessor Parties shall be entitled to purchase tickets for visitors to
the Orientation Centre, and/or for visitors on guided tours of the
Sterkfontein Caves. However, if the Concessionaire informs the
relevant Concessor Party when the purchase of those tickets is sought
by it that the Orientation Centre and/or the Sterkfontein Caves have
been fully booked for the period in question, then that Concessor
Party shall have no right to obtain tickets for its visitors for that

period.
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15.7

Notwithstanding any other provision of this Clause 15.5, the
Concessor and Wits shall be entitled to arrange access to the
Sterkfontein Site and participation in special tours of the Sterkfontein
Caves, the Orientation Centre and any other part of the Sterkfontein
Site for Heads of State or their equivalent. The Concessionaire shall
not levy any entrance fee on any Heads of State or their equivalent or
any members of their accompanying parties, in respect of those visits
and tours. The Concessor and Wits shall give the Concessionaire as
much notice as is reasonably possible of any such visit or tour, after
which the Concessionaire shall make the necessary arrangements
with the Concessor or Wits for those visits. Where the Concessor or
Wits wishes to include any special requirements in those visits or
tours, they shall be specified in the relevant notice, and the
Concessionaire shall endeavour to give effect to those specig]
requirements in the arrangements that it makes where doing so is

reasonably practical and does not entail unreasonable costs to it.

During the Concession Period, the Concessionaire and its employees,
sub-contractors and agents shall (and the Concessionaire shall procure that
the Concessionaire Parties and their employees, sub-contractors and agents
shall) undertake the Project in a manner that does not unduly impair or
interfere with the exercise by Wits of its rights at the Sterkfontein Site

pursuant to this Clause 15.

The Concessor Parties and any of their designated representatives may at
any time enter any part of the Concession Area, and shall (subject only to
Clause 9.6) be given unrestricted access to it for the purpose of inspecting
any part of it at all times, provided that such designated representatives
shall adhere to all site controls applicable in respect of the Concession
Area, and shall comply with all identification requirements agreed from
time to time between the Concessor (in respect of the Mohale’s Gate Site)

or Wits (in respect of the Sterkfontein Site) and the Concessionaire.

¥ #
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OPERATION AND MAINTENANCE

Operation and Maintenance by the Concessionaire

The Concessionaire shall be obliged during the Concession Period to
undertake the Operation and Maintenance of the ICC; provided that,
with the Concessor’s and Wits’s prior written consent, the
Concessionaire shall be entitled to procure that the Operation and
Maintenance of certain facilities comprising the ICC be undertaken
by third parties on terms approved by the Concessor and Wits and
subject to any agreed adjustment to the Variable Concession Fee
Commitment. Notwithstanding the provisions of Clause 1,2.14, the
Concessor and Wits shall be entitled to withhold or qualify their
consent on any grounds that they deem fit, whether reasonable or

otherwise. «

The Concessionaire shall provide to the Concessor copies of
manuals, reasonably satisfactory to the Concessor, for the Operation
and Maintenance of the ICC no later than 60 (sixty) Business Days
from the date of the Completion Certificate for the Construction
Works referred to in Clause 13. The Concessionaire shall provide
the Concessor with copies of any amended manuals when such

amended manuals are published.

The Concessionaire shall furnish the Concessor with quarterly
reports in a form reasonably acceptable to the Concessor regarding
the Operation and Maintenance of the ICC. Such reports shall be
furnished to the Concessor no later than 45 days after the end of the

quarter in question.

Standards of Operation and Maintenance

Operation and Maintenance shall be -

carried out in conformity with the Operation and Maintenance

t  manuals refered to in Clause 16.1.2, the Technical
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Requirements and Best Industry Practice and using equipment
and materials which are of suitable quality for the purposes and
uses intended, and in accordance with the Operation and

Maintenance manuals;

carried out throughout the Concession Period, so that regular
Operation and Maintenance activities continue throughout that
period, and extraordinary Operation and Maintenance activities
required to deal with special occurrences, emergencies,
breakdown of any item of equipment or similar circumstances

are implemented without undue delay;

carried out in such a way as to ensure that at the expiry of the
initial Concession Period and at the expiry of any extension of

the Concession Period, as contemplated in Clause 3.3 (if any

occurs), all Exhibition Installations reflect then up-to-date

knowledge and practice, and have been updated so as to be
reasonably fresh and attractive to potential visitors to the ICC,
and the ICC and all Exhibition Installations and other Project
Assets are in good \;vorking order (fair wear and tear excepted),
and capable of being handed over to the Concessor and Wits at
the end of the Concession Period in accordance with
Clause 27.3 as part of a going concern which will continue

operating.

The Operation and Maintenance manuals and any changes to any
such manual which may be made by the Concessionaire from time to
time shall be subject to the other provisions of this Concession

Contract.
Inspection by the Concessor and Wits

The Concessor and Wits or their designated representatives may
inspect the ICC or any part of it to ensure that the Concessionaire’s

obligations in respect of Operation and Maintenance are being
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discharged in accordance with the terms of this Concession Contract.
Such inspection shall be conducted during Business Days and on
reasonable notice to the Concessionaire. The Concessor and Wits
shall at all such times ensure that such inspections do not unduly

interfere with the Concessionaire’s ordinary business operations.

If the Concessionaire has failed to Operate and Maintain the ICC in
accordance with the terms hereof, the Concessor may, in addition to
any rights conferred on it in this Concession Contract, give notice to
the Concessionaire thereof and, if any such failure is not remedied
within 14 (fourteen) Business Days or any longer period as is
reasonably required by the Concessor, the Concessor shall be entitled
to remedy such failure (and shall have access to the Concession Area
for such purpose) at the expense of the Concessionaire which shall
on demand make payment to the Concessor of its costs, expenses arfi
other damages suffered or incurred in connection with such remedial
acts. The Concessor shall be entitled to draw against the O&M Bond
for such amounts if they have not been paid within 14 (fourteen)

Business Days of the relevant demand.

Fossil-preparation centre

The Concessionaire acknowledges that the fossil-preparation centre
forming part of the Orientation Centre will be made available to and used
by researchers for their work on fossils at the COH WHS. As part of its
Operation of the ICC, the Concessionaire shall give researchers access to
that fossil-preparation centre and facilitate their use of it for fossil

preparation and related activities.

Sterkfontein Caves Tours

As part of its Operation and Maintenance rights, the Concessionaire
shall be entitled to organise and conduct guided tours of the
Sterkfontein Caves which are part of the Sterkfontein Site. If it does

L -
so it shall (except as provided for in Clause 16.5.2) ensure that those
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tours are restricted to the parts of the Caves which Wits designates
from time to time as being open to the public, and that they do not
interfere with research activities being conducted at any time at or in
connection with those Caves or any part of them. As part of those
tours, the Concessionaire shall be entitled to erect viewing platforms
or other facilities at areas where research activities are being
undertaken, provided that those platforms and facilities are physically
separated from those research activities by suitable partitions or
barriers so that visitors using them do not and are unable to interfere

with the research activities concerned.

In addition to the guided tours contemplated in Clause 16.5.1, the
Concessionaire shall be entitled to organise and conduct special
guided tours for limited numbers of visitors to areas in the
Sterkfontein Caves not normally open to the public, but where¢
interesting or important research activities are being undertaken or
were undertaken at a previous time. The Parties contemplate that
these will be restricted to areas of special scientific or heritage
interest, and will be conducted by researchers or guides with
specialised knowledge relevant to the research undertaken and/or
being undertaken there. Accordingly, those visits will be subject to
the availability of those researchers or guides, and will be organised
in accordance with arrangements set out from time to time for those
visits by the Concessionaire. The Concessionaire shall, as part of
those arrangements, arrange for the researchers and guides who will

conduct those visits to be paid for their services in doing so.

Final Works

Between 12 (twelve) and 18 (eighteen) months prior to the expiry of
the initial Concession Period and the expiry of each extension
thereof, if any, as contemplated in Clause 3.3, DACEL, Wits and the
Concessionaire shall jointly appoint one or more independent third

Pirties (the “Experts”) to carry out a survey (thféf‘inal Survey”) to



81

assess whether the Concessionaire has complied with the
requirements of Clauses 16.1 and 16.2. The costs of carrying out the
Final Survey shall be shared by DACEL and Wits, as to one half, and
the Concessionaire, as to the other half. The Expert shall be
requested, and DACEL, Wits and the Concessionaire shall each do
whatever is in its power to procure, that the Final Survey is
completed not less than 12 (twelve) months before the expiry of the
initial Concession Period or the applicable extension thereof, if any,
as contemplated in Clause 3.3. If DACEL and Wits, on the one hand,
and the Concessionaire on the other are unable to agree on the
identity of the Expert to carry out the Final Survey within 14
(fourteen) days of either of them calling on the other to do so, the
Expert shall be nominated by the senior office bearer for the time
being of the South African Facilities Management Associatior}.
DACEL and Wits, on the one hand, or the Concessionaire, on the
other, shall be entitled at any time after the expiry of that 14
(fourteen) day period to request that senior office bearer for the time
being of the South African Facilities Management Association to
make that nomination, and in doiné so shall furnish the other with a

copy of any such request.

The Concessionaire shall co-operate fully with the Expert in its
carrying out of the Final Survey and shall, on reasonable prior notice,
provide such access as the Expert may reasonably require for
purposes of carrying out the Final Survey, and to enable the Expert to
inspect the ICC and the Exhibition Installations. The Concessionaire
shall furthermore make available appropriate personnel to provide
reéasonable information to the Expert concerning the ICC and the
Exhibition Installations.

DACEL, Wits and the Concessionaire shall procure that on
completion of the Final Survey, the Expert shall provide a written

report to the Parties which report shall provide details of the
t‘é)llowing: g

/4/ WHITE & CA E LLP



82

any existing defects in any part of the ICC or any of the Project

Assets;

the nature, replacement, upgrading, maintenance and/or repairs,
if any, required to bring the ICC and the Project Assets (save
for the Excluded Assets) into conformity with the requirements
of this Agreement. The replacement, upgrading, maintenance
and/or repairs, if any, so required shall constitute the “Final

Works”;

a timetable for carrying out the Final Works (the “Final

Works Programme”).

In the event that such Final Survey indicates that any Final Works
have to be carried out, the Concessionaire shall forthwith carry out
the Final Works, so that they are complete before the expiry of the
initial Concession Period or the relevant extension thereof, as the
case may be, and the Concessionaire shall then procure that the ICC
and the Project Assets are maintained in the same order and
condition as applies after completion of the Final Works, fair wear
and tear excepted, until the end of the initial Concession Period or

the relevant extension thereof, as the case may be.

In the event or to the extent that the Concessionaire fails to carry out
the Final Works in accordance with the Final Works Programme, the
Concessor and Wits sh@ be entitled (without prejudice to any other
rights that they might have under this Agreement or in law) to call on
the O&M Bond to the extent of the'costs of such Final Works.

NCESSION AREA MANAGEMENT

er than the specified responsibilities assumed by the Concessionaire and set
elsewhere in this Concession Contract, all Conservation Management and
d . . . .
Mmanagement of the Concession Area, including bush clearing and other

cationd to the biosphere, erosion control, management of water points, g
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elopment of new water points and controlled burning, will be undertaken by
Concessionaire in accordance with the EIA and all applicable Environmental
ws and other laws. The Concessionaire shall be responsible, at its cost, for the

sintenance of all roads within the Concession Area.

ONSTRUCTION AND O&M BONDS

The Concessionaire shall provide to Concessor the Construction Bond no
later than the Effective Date. The Construction Bond shall be issued by a
bank or financial institution acceptable to Concessor and shall substantially
accord with the format set out in Schedule 5. The Construction Bond shall
be in the amount of R18 000 000.00 (eighteen million Rand).

The Construction Bond shall remain valid and enforceable in accordance
with the provisions hereof until and including expiry of a period of 12
(twelve) months following the issue of the Construction completior

certificate referred to in Clause 13.8.

On or before the Effective Date, the Concessionaire shall provide to

" Concessor the O&M Bond. The O&M Bond shall be issued by a bank or
financial institution acceptable to Concessor and shall substantially accord
with the format set out in Schedule 6.

The amount to be guaranteed by the O&M Bond for the first twelve month
period following the issue of the Completion Certificate in respect of the

Construction Works shall be equal to R4 000 000.00 (four million Rand).

The O&M Bond shall be reinstated in full and its amount adjusted annually
not later- than 60 (sixty) days prior to the expiry of each Concession Year
such that the amount 1o be guaranteed by the O&M Bond for the relevant
Concession Year is not less than the figure indicated in Clause 18.4 as

Justed to reflect changes in the CPIX since Bid Submission.

The O&,M Bond shall remain valid and enforceable in accordance with the
Visions hereof from the date of the issuing of the Completion Certificate

Tespect of the Construction Works until 40 (forty) Business Days after
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the expiry or earlier termination of this Concession Contract.

Wwithin 10 (ten) Business Days of the expiry of the period referred to in
Clause 18.6, the Concessor shall release to the Concessionaire all or so

much of the O&M Bond as shall remain undrawn after such expiry or

termination.

The O&M Bond shall secure the Concessionaire’s performance under this
Concession Contract and may be called on by the Concessor to the extent
of any costs, losses, damages or expenses suffered or incurred by the
Concessor as a result of breach by the Concessionaire of this Concession
Contract, including, but not limited to, compensation to the Concessor for
any actions taken by the Concessor as a result of breach by the
Concessionaire of any Regulatory Provision and payment obligations

hereunder. <«

The O&M Bond may also be called upon for any delay in the payment of
sums due to the Concessor in respect of the Annual Concession Fee
Payment or for any penalties for failing to meet its empowerment
obligations, or for any failure by the Concessionaire to comply with any of

its obligations Clause 12.9, or Clause 16 and other obligations hereunder.

Prior to enforcing the O&M Bond, the Concessor shall give notice to the
Concessionaire, informing the Concessionaire of the breach giving rise to
the right of enforcement of the 0&M Bond. If such breach is not remedied
within 14 (fourteen) Business Days or such longer period as may be agreed
between the Concessionaire and the Concessor, the Concessor may enforce
the O&M Bond. The notice contemplated in Clause 16.3.2 shall be the
potice required under this Clause in relation to any failure to pay amounts

due pursuant to the provisions of this Clause 18.

The O&M Bond may only be enforced to the extent of any costs, losses,
nages or expenses suffered or incurred as a result of the breach that gave
- T1S¢ 1o the right to enforce the O&M Bond, plus interest on the amount

)
co )
“heemed from the date so suffered or incurred to the actual payment date,

:\\s
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calculated at the rate which is the prime rate quoted from time to time by
Standard Bank for unsecured overdraft facilities provided to its customers
in the private sector, as certified by any manager of that Bank, whose

appointment and authority it shall not be necessary to prove.

Without prejudice to the provisions of Clause 18.5, in the event that the
Concessor calls on either the Construction Bond or the O&M Bond,
pursuant to the terms of this Concession Contract, the Concessionaire shall
within 14 (fourteen) Business Days of such drawdown under the relevant
Bond or such longer period as may be agreed between the Concessionaire
and the Concessor, reinstate such Bond in any amount equivalent to the
value of the said Bond immediately prior to the drawdown by the

Concessor or any increased value in terms of Clause 18.5, if applicable.
CONCESSION FEES ‘
For the purposes of this Clause 19,

“Annual Concession Fee Payment” means the annual fee payable by
the Concessionaire for the Concession Rights, calculated on the basis

set out in this Clause 19.

“Concession Year” means for the first Concession Year, the period
commencing on the Signature Date and ending on the last day of the
Financial Year in which the Signature Date occurs, and for
subsequent Concession Years, each succeeding Financial Year until
the end of the Concession Period, provided that if the Concession
Period ends on a day other than the last day of a Financial Year, then
the final Concession Year shall be the period from the end of the

immediately preceding Concession Year to the last day of the

Concession Period;

“Minimum Concession Fee” means, in respect of the Concession
Year in question, R2 000 000.00 (two million Rand) escalated

angually to compensate for inflation in accordance with the CPIX as

Ln e e et
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indicated in Clause 19.9 below, and pro rated in respect of any

Concession Year which is less than twelve months;

«y/ariable Concession Fee Commitment™ means, in respect of each
Concession Year, unless agreed to the contrary between the
Concessor, Wits and the Concessionaire in accordance with the
provisions of Clause 16.1.1, an amount equal to 7.5% (seven and one
half percent) of the Concessionaire’s annual Gross Revenues during

that vear;

The Concessionaire shall compensate the Concessor for the Concession
Rights granted to it by paying to PBO every Concession Year the Annual

Concession Fee Payment.

The Annual Concession Fee Payment shall be payable from the Signature
«
Date.

The Annual Concession Fee Payment payable by the Concessionaire to the
PBO for any given Concession Year shall be the higher of:

the Minimum Concession Fees for that Concession Year; or
the Variable Concession Fee Commitment for that Concession Year.

The Annual Concession Fee Payment shall accrue and be payable in arrears
by the Concessionaire to the PBO no later than 30 (thirty) Days following
the end of the relevant Concession Year. Such amount shall be paid into a

bank account designated by the PBO and notified to the Concessionaire.

The Gross Revenues which form the basis for the Annual Concession Fee
Payment must be consistent with both Concessionaire’s tax statements and
audited accounts. The Parties acknowledge that there are certain to be
diﬁerenqes in timing between the Concessionaire’s Financial Year and the
Concession Years. In order to ensure that the Concessionaire’s tax
statements are consistent with the basis of determining the actual Annual

Concession Fee Payment, the followirg verification and adjustment

-
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process will be followed. Within 120 (one hundred and twenty) days after

the en
audited accounts to the Concessor, which must clearly show the Gross

d of each Financial Year, the Concessionaire will make available its

Revenue for the part of each Concession Year falling in that Financial
Year. The Gross Revenue that is indicated in these audited accounts, and
those for the previous Financial Year, will be used to produce a revised
calculation of the Annual Concession Fee Payment for the Concession
Year in question. If this figure is different from the Annual Concession
Fee Payment which has already been paid for that Concession Year the
difference will be paid by means of an adjustment to the next payment due
by the Concessionaire to the PBO, unless no further payments are due in
which case the difference will be refunded by the PBO to the
Concessionaire, or paid by the Concessionaire to the PBO, as the case may
be, within 30 (thirty) Business Days of the termination of this Concession
Contract. Such payments will be subject to the interest charges described

1n Clause 19.7 below.

Any overdue payment by either the Concessor or the Concessionaire shall

be subjeét to an interest charge of 1% (one per centum) per month.

All fees or other amounts payable in terms of this Concession Contract

shall be exclusive of Value Added Tax or any other transactional tax.

Calculation of the Annual Concession Fee Payment requires the Minimum
Concession Fee to be adjusted for inflation as measured by CPIX. This
adjustment for inflation will take place with effect from the first day of the
Concession Year in questibn, and the figures will then be applied for the
entirety of the forthcoming Concession Year. For all Concession Years,
except Concession Year 1, the adjustment will take the most recent
published index for CPIX and compare it to the published index for CPIX
for exactly one year previously, and adjust the financial data accordingly.
For Concession Vear 1, the adjustment will take the most recent published
index for CPIX and compare it to the published index for CPIX for exactly

One year breviously and adjust the financial data accordingly.
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)
The Concessor acknowledges that payment by the Concessionaire of the
Anmual Concession Fee Payment to the PBO shall copstitute due
performance by the Concessionaire of its payment obligations under this
Concession Contract and any such payment by the Concessionaire to the

PBO shall discharge it of its payment obligations in respect of such

payment.
EMPOWERMENT
The Concessor Empowerment Objectives

When making decisions affecting the performance of its obligations
in respect of the Project and under this Concession Contract, the
Concessionaire shall take info account and comply with the policies
and objectives of the Concessor, the Government and the National
Government, on affirmative action and the empowerment of HDIs

and HDGs.

The Concessionaire shall make every effort and use all appropriate
opportunities to foster the empowerment of HDIs and HDGs,
including creating business and employment opportunities for HDIs
and HDGs and empowering those HDIs and HDGs living in
communities in the vicinity of the Concession Area, provided always
that such empowerment is consistent with the conservation principles

set out in Schedule 3 and the Concessionaire’s empowerment plan
attached hereto as Schedule 9.

The Concessionaire shall ensure compliance with all regulatory

provisions relating to affirmative action and empowerment.
Specific Empowerment Obligations of the Concessionaire

NOWVithS’fanding the generality of the obligations set forth in Clauses
20.1.1, 20.1.2 and 20.1.3 above, the Concessionaire shall implement

andfadhere to the specific and quantifiable undertakings relating to
L 3 w»
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i
empowerment that were included in its Bid Submission and which

are set forth in Schedule 9 hereto.

The Concessionaire shall provide an annual report to the Concessor
on the extent to which these specific objectives bave been met, and
shall document any other achievements in promoting the

empowerment of HDIs and HDGs.

Monitoring of Empowerment Performance

The Concessor shail compare the Concessionaire's achievements in the
empowerment of HDIs and HDGs with the quénti‘ﬁable targets included in
the Schedule 9, and award points for compliance, according to the system
of weighting used in the bid evaluation process which resulted in the
selection of the Concessionaire. In the event the Concessionaire fails to
achieve any of the specific and quantifiabie empowerment obligations set

out in Schedule 9, it shall pay penalties in accordance with Clause 20.4.

Penalties

In the event the Concessionaire fails to meet its empowerment
obligations as stipulated in Schedule 9, the Concessionaire shall be
liable for and shall pay penalties in accordance with Schedule 9.

All penalties payable under this Clause 20 and Schedule 9 shall be
paid by the Concessionaire to the PBO at 2 bank account designated
by the PBO and notified to the Concessionaire.

EMPLOYMENT ISSUES

Labour La*clvs

The Concessionaire agrees to abide by all laws in force, as amended from
time to time, relating to the employment of émployees employed in relation
to the Project and shall take all reasonable steps to ensure similar

. K o
compliance by Concessionaire Parties, and furthermore agrees to adhere to
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i
and enswre, as far as practicably possible, adherence to fair labour
“practices.
Breach Caused by Employees and Penalties

During the Concession Period, the Concessionaire shall take all the
necessary appropriate measures to ensure that its staff adheres to,
abides by and complies with the Regulatory Provisions and the
principles of Conservation Management, and shall take all reasonable

steps to ensure similar compliance by Concessionaire Parties.

In the event of any Concessionaire Party causing the Concessionaire

to breach a provision of this Concession Contract the following shall

apply:

Subject to Clause 21.1, the Concessionai;e shall forthwith
charge any of its employees who is party to that breach, and
shall procure that the relevant Concessionaire Party charges any
of its employees who is party to that breach, with committing a
mandatory Serous offenc,e in terms of the Concessionaire’s
disciplinary code and failing the existence of the
Concessionaire’s  disciplinary code, the Concessor’s
disciplingry code. If thé relevant employee is found to be
guilty, the Concessionaire shall (or shall procure that the
relevant Concessionaire Party shall) apply the remedies for
dismissal (if that is permitted) or the strongest other permitted

legal remedies (if dismissal is not permitted).

The Concessionaire shall without delay furnish the Concessor

‘with a copy of the written record of such disciplinary
proceedings, finding and sentence.

The Concessionaire shall in any event be liable to remedy at its sole
Cost any environmental or other damage caused by such employee, in

such manner ag may be stipulated by the Concessor, acting
. N
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reasonably, and within 30 (thirty) Business Days or such longer
period as may be agreed by the Concessor.

Qkills Development

The Concessionaire shall use the Project as an opportunity to facilitate
skills transfers and develop its employees, Small, Medium and Micro-
Business Enterprises (“SMMEs”) and Black Empowerment Entities
(“BEEs”) by engaging its employees, SMMEs and BEEs in various aspects
of the Construction Works and Operation and Maintenance on the basis set

out in Schedule 9.

ABILITY WITH RESPECT TO THIRD PARTIES
Concessionaire Iﬁdemniﬁcaﬁdn

The Concessionaire indemnifies each of the Concessor Parties, and
holds the Concessor Parties harmless from eny liability, loss,
damage, or costs of any kind whatsoever incurred or suffered by any
third party or any of the Covnce.sso'r Parties on or after the Efféctive
Date, including any claim against a Concessor Party by a Relevant
Authority, as a result of any act or omission_of any Concessionaire
Party or any of their directors, officers, employees or representatives,

% (including any default or failure by the Concessionaire under this

é Concession Contract) within or in consequence of any act of
omission within the Concession Area and/or related to the Project
except to the extent directly caused by anmy negligence, material
default or material breach of statutory duty on the part of the relevant
ConcEessor Party or such Relevant Authority.

Without limiting the generality of the foregoing, the Concessionaire
Indemnifies each Concessor Party against all liability, loss, damage,

Or costs and claims in respect of:

(@, * thedeathor injury to any Person; or

o
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(o)  theloss of or damage to any property; or
(c)  amy economic loss;
arising out of any such act or omission.

The provisions of this Clause 22.1 do not apply to any loss mcurred
by any of the Concessor Parties in discharging its obligations under
this Concession Contract for which the Conceésionaire is not
otherwise liable except to the extent that such amount is lost or
incurred or arises from any negligence or material default or breach
of statutory duty on the part of the réle\{ant Concessionaire Party or

its directors, officers, employees or representatives.

Extension of the Concessionaire Indemnity

The Concessionaire further indemnifies each of the Concessor Parties, and
holds the Concessor Parties harmless from and shall be responsible to the
relevant Concessor Party for any liability, loss, damage or costs of any kind
whatsoever incurred or suffered by such Concessor Party as a result of the

Concessionaire failing to comply with its obligations under the Concession

Contract,

Legal Action

If any legal action is brought or claim is made against any of the Concessor
Parties in respect of which the relevant Concessor Party is indemnified
under Clause 22.1 or Clause 22.2., the Concessionaire shall, at its election,
defend or settle any such action or claim The Conces_sionéjre shall at all
times keep the Concessor Party informed of the progress of any such claim

that is being defended, or of any settlement of any such claim that is
reached.

!
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Concessor Parties Indemnification

Each Concessor Party indemnifies the Concessionaire and holds the
Concessionaire harmless from any Lability, loss, damage, or costs incurred
or suffered by any third party on or after the Effective Da,te’ as a result of
any act or omission of that Concessor Party within the Concession Area
except to the extent caused by any negligence, default or breach of the
Concession Contract, the Associated Agreements or of a statutory duty on

the part of any Concessionaire Party.

INSURANCE

Construction

During the period of anty Construction Works, the Concessionaire shall, toe
the satisfaction of the Concessor, maintain and/or shall procure that each
Contractor maintains adequate insurance on the ICC and its other insurable
properties located at the Concession Area in the sums and on the terms
more fully set out in Schedule 8, including Contractor’s all risks insurance,
third party liability insurance, employer’s liability insurance and, where
appropriate, consequential loss/completion delay insurance. =~ Adequate
insurance cover means sufficient insurance cover to place the affected
Concessor Partyfies in the position-it would ﬁave been had the risk insured

against not occurred.

Operation

During the period starting at the deliver;J of undisturbed possession of the
Concessién Area ‘or any portion thereof and ending on the date of the
termination or expiry of this Concession Contract, the Concessionaire
shall, to the satisfaction of the Concessor, maintain or procure maintenance
of adequate insurance over the ICC and its other insurable properties
located at the Concession Area in the sums and on the terms set out in

Schedul@" 8, including casualty insurance, dusiness interruption insurance,
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hird party liability insurance and employer’s liability insurance. Adequate
insurance COVEI Means sufficient insurance cover to place the affected

Concessor Party/ies in the position it would have been had the risk insured

against not occurred.

K%
- N

Covenants Relating to Insurance

"""j’. The Concessionaire sﬁhall ensure that the insurance policies set forth
in Clauses 23.1 and 23.2 provide cover for the benefit of the
Concessionaire and each Contractor and consultant engaged in the
Constriuction Works, Exhibition Installation and Operation and
Maintenance of the ICC.

The Concessionaire will maintain the insurance contemplated by, and
to the levels specified in Schedule 8. To the extent commercially
reasonable, the Concessionaire shall seek to ensure that each
Contractor provides insurance coverage by the same underwriter as

the Concessionaire.

The interest of the Concessor Parties shall be noted on the policies
set forth in Clauses 23.1 and 23.2. The Concessionaire shall provide
the Concessor with certified copies of the certificates of all such
insurance and, if so requested, of the policies, and- shall periodically
review the extent and adequacy of the coverage provided by such
insurance in the context of this Clause 23 and the prevailing

conditions in the Republic of South Africa.

The proceeds of any claims under the all risks insurance policies
referred to in Clause 28.1 and under the property and casualty
insurance policies referred to in Clause 23.2 hereof shall be applied
to the repair or restoration of the ICC and/or other insured assets

required for the Operation and Maintenance of the ICC.

If the Concessionaire is unable to obtain insurance in the sums

specified in Schedule 8 or on the terms required by Clauses 23.1 and

282 ata reasonable commercial rate, it shall immediately notify the
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Concessor of any material areas of change in the terms or level of the
insurance cover and shall restore the terms and level of cover to the

required Jevels as soon as such become available.

Should the Concessor and the Concessionaire disagree with respect
to what is “commercially reasonable” in Clause 23.3.2 or as to what
is “a reasonable commercial rate” in Clause 23.3.5, either Party may
request the other Party to agree within 7 Business Days on an
independent insurance expert to make a determination in that regard.
Should those Parties be uneble to agree on the identity of such expert
within 7 Business Days of the second Party being so requested, such
expert shall be chosen by the President .of the South African Institute
of Chartered Accountants from among those leading national
insurance brokers that are, at that time, active in the South African
market to make such determination. The expert shall act as an expert
and not as an arbitrator and the determination by such expert shall be

final and binding on the Parties.

Terms of Insurance

The Concessionaire shall maintain the aforementioned insurance on
the best terms available in the domestic insurance market with
reliable insurers of adequate financial strength and experience which
are authorised by the relevant South African authorities to provide

the respective coverage.
Unless the Concessor agrees otherwise such terms shall include:

e ) - . ’ . .
waiver of subrogation against the Concessor Parties, their

agents, servants, officers, employees and contractors;

a provision whereby the insurance shall apply to each of the
insured as if a séparate policy had been issued to each of them

other than in the event of exhaustion of the sum insured or limit

y// WHITE s CAS/ZLLP
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a breach of a condition or warranty/severability/non-vitiation
provisions acceptable to the Concessor or if such provisions are
not generally available in equivalent policies written in the
South Affican insurance market, the Concessionaire shall
covenant in writing to the Concessor, that for the duration of
such non-availability, it will not make any misrepresentations
to, or breach any condition or warranty made to the relevant
ins{lrer or take or omit to take any action which would cause

the relevant insurance policy to fail;

a provision which requires the insurer to send copies of all
notices of cancellation or any other notices given under or in

relation to policies hereunder to the Concessor;

a provision whereby the policy shall only be cancelled subjeck
to 90 (ninety) Business Days’ notice, or 30 (thirty) Business

Days’ notice in respect of non-payment of premium;

a provision that a notice of claim given to the insurer by the
Concessor or the Concessionaire or any other insured under the
policy, shall, in the absence of manifest error, be accepted by
the insurer as valid notification of a claim in respect of the
interests of all insured parties, a copy of which must be given

to the other of them and any other insured; and

a provision that such insurance shall be primary and no other

policy shall be called into contribution.
FINANCIAL ACCOUNTS AND REPORTS, MANAGEMENT

Appointment of Auditors

The Concessionaire shall arrange at its own expense for an accounting and
Cost control system consistent with Generally Accepted Accounting

Principles and for the appointment as auditors to the Concessionaire of a
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firm of intemaﬁonally recognised independent accountants. The accounts
of the Concessionaire will be kept in Rand and shall be aundited anmually.
The Concessionaire shall keep all of its books and records for 6 years and
at all times within the Republic of South Africa. Such accounts and the
reports of such accountants shall be provided to the Concessor as soon as
the Concessionaire receives them.  The Concessor may meet with the
Concessionaire’s auditors, together with the Concessionaire on reasonable
notice and at a mutually convenient time, reg:arding -the Concessionaire’s
accounts and. operations from time to time. The Concessor may also
conduct or require that a firm of independént accountants conduct
reasonable additional audits of the Concessionaire, at the Concessor’s

expense.

Right of Inspection

The Concessionaire shall furnish to the Concessor on a confidential basis,
any information the Concessor may reasonably reqguest. The
Concessionaire shall further permit representatives of the Concessor to
visit, at reasonable times and with minimum disruption to the
Concessionaire, the Construction Works, the Concession Area, the ICC
and any of the other offices where the business of the Concessionaire is
conducted and shall. cause each Operation and Maintenance contractor to
make such information, relating to the Operation and Maintenance of the
ICC available to the Concessor. Without limiting the generelity of this
Clause 24.2, the Concessor shall have access to the Concessionaire’s books

of accounts, working papers and records, and all other data assembled in

connection with the Project. .

The Concessionaire shall immediately report to the Concessor details of

the following events:

any hypothec, charge; lien or attachment imposed on any of the
Concessionaire’s property and any seizure thereof which hypothec,

Cha:gQ lien, attachment or seizure will have a material adverse effect
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on the ability of the Concessionaire to perform its obligations under

this Concession Contract;
any transaction in respect of the shares of the Concessionaire;

any matter which might influence the validity of this Concession
Contract of any matter that constitutes a material breach, including
any possible termination event, the circumstances thereof, and

possible results as viewed by the Concessionaire.

The Concessionaire shall provide a half-yearly written report to the
Concessor, on a confidential basis, with respect to significant or new

financial matters.

The Concessionaire shall provide a half-yearly report detailing compliance,
or any failure to comply, with all environmental requirernents stated he'reim
and any environmental Regulatory Provision including the measures (if'
any) taken and/or proposed to be taken to remedy any such failure. The
report shall also include details of any additional required EIAs undertaken

or required to be undertaken.
Periodic Reports

The Concessionaire shall furnish to the Concessor as soon as
practicable but in any event not later than 120 (one hundred and

twenty) days after the end of each Financial Year:

three copies of the Concessionaire’s complete audited annual

financial statements for such Financial Year;

.

- a copy of any management letter or other communication sent
by the auditors to the Concessionaire or to its management in
relation to the Concessionaire’s financial, accounting and other

Systems, management and accounts;

an annual report by the auditors certifying that, based on its

said financial accounting and other systems management and
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accounts, the Concessionaire was in compliance with its
financial obligations under this Concession Contract as of the
end of the relevant Financial Year or, as the case may be

detailing any non-compliance therewith;

projected profit and loss accounts and budgets for the

following vear, together with analyses thereof.

The Concessionaire shall furnish to the Concessor as soon as
practicable, but in any event no later than 75 (seventy-five) days after

the end of each Financial Year:

+

a list of its creditors to which the Concessionaire owes a sum in
excess of R50 000 (fifty thousand Rand) including the amounts

due to each of them;

a statement describing in reasonable detail any Related Party

Transaction during the respective period;

a report on the implementation and progress of the Project,
containing such information as the Concessor may require and
disclosing any factors of which the Concessionaire is aware
which have or may likely affect the carrying out of the Project,
both materially and adversely; and

a report on the Operation and Maintenance of the ICC.

Delivery of Records

For a period of not more than 120‘ (one hundred and twenty) days
following the termination of this Concession Contract for whatever
reason, the Concessionaire shall retain in safe storage all such records
as are referred to in Clause 24.6, and all records relating to Operation

and Maintenance, which were in existence at the date of termination.

UPOl’l expiry of such 120 (one hundred and twenty) day period or

SuCh earlier date as may be requested by the Concessor, the
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Concessionaire shall deliver at its cost, all such records (or where
such records are required by legislation to remain with the
Concessionaire or any Concessionaire Party, copies thereof) to the

Concessor or to its order in such manner and at such location 25 the

Concessor shall specify.

The costs of retaining such records in safe storage shall be borne by

the Concessionaire.

Management of Concessionaire

The Concessionaire shall at all times ensure that it and each Concessionaire
Party has sufficient suitable personnel to undertake the responsibilities
vested in the Concessionaire hereunder and that, save for non-executive
members of the Concessionaire’s Board of Directors, all such persogmelw
shall be located in the Republic of South Africa. Without limiting the
generality of the foregoing the Concessionaire shall ensure that the Key

Personnel positions are always filled as soon as reasonably pessible.

Reporting of Changes

The Concessionaire shall report to the Concessor at least 35 (thirty five)

Business Days prior to its entering into effect on:

any change in its corporate documents or Shareholders’ Agreement

or in its Financial Year;

any change in the Concessjonaire’s organisational structure, or any
other material change which mfght affect the fulfilment of the

Concessionaire’s obligations under this Concession Contract;
any change in the constitution of its Board of Directors;

any material Related Party Transaction contract (as defined in Clause
5.9.1); and
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any proposed change to its memorandum or articles of association

(without detracting from the provisions of Clause 3.1.1.4).

In respect of the following matters the Concessionaire shall notify the

Concessor as soon as it becomes aware of the relevant event:

any contract or liability entered into or incurred not in the ordinary

course of business;
any change in the insurance policies contemplated in Clause 23;

any claim brought or threatened which is reasonably likely to have a
material adverse effect on the Concessionaire or on its ability to

perform its obligations under this Concession Contract.

RCE MAJEURE

[

For the purposes of this Concession Contract, Force Majeure shall mean an
event beyond the control of the Party claiming the occurrence of an event
of Force Majeure, whose occurrence could not have been reasonably
foreseen at Signature Date and which, despite the exercise of diligent
efforts, such Party was unable to prevent, limit or minimise, specifically: of

the following events or circumstances:
war, civil war, armed conflict or terrorism; or

nuclear contamination unless the Concessionaire and/or any

Concessionaire Party is the cause of such contamination; or

chemical or biological contamination of the Construction Works
LY

and/or the ICC and/or the Concession Area from any such event

unless the Concessionaire and/or any Concessionaire Party is the

cause of such contamination,

which directly causes any Party to be unable to comply with all or a )

X
Material Eart of its obligations under this Concession Contact.
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K:Subj ect to Clauses 25.3 and 25.4 the Party claiming relief shall be relieved
from performance of its obligations under this Concession Contract to the

 extent that as a result of the Force Majeure, it is unable to perform such

obligations.

‘Where any Party is (or claims to be) affected by an event of Force Majeure:

it shall take all reasonable steps to mitigate the consequences of such
an event upon the performance of its obligations under this
_Concession Contract, resume performance of its obligations affected
by the event of Force Majeure as soon as practicable and use all

reasonable endeavours to remedy its failure to perform; and

it shall not be excused from performance of its obligations under this
Concession Contract to the extent that it is unable to perform those

obligations due to its failure to comply with Clause 25.3.1. -

The Party claiming relief shall serve written notice on the other Parties
within 5 (five) Business Days of it becoming aware of the relevant event of
Force Majeure. Such notice shall give sufficient details to identify the

particular event claimed to be an event of Force Majeure.

The Party claiming the occurrence of an event of Force Majeure shall
within 5 (five) Business Days of delivery of the nofice referred to in
Clause 25.4 deliver a further notice to the other Parties, which notice shall
contain all information relating to its failure to perform (or delay in

performing) as is available, including:
the date of the occurrence of the event of Force Majeure;

the action being taken to mitigate such effects in accordance with
Clause 25.3;

an estimate of the period of time required to overcome it and/or its

effects; and

WHITE & CASE LLP

t



the effect of the event of Force Majeure on the ability of the Party to

perform.

The Party claiming relief shall as soon as the event or the consequences of
the event of Force Majeure have ceased, notify the other Parties and shall
" further notify the Parties of the date when performance of its affected

obligations can be resumed.

To the extent that the consequences of an event of Force Majeure fall
within the terms of the insurance cover required by Clauses 23.1 and 23.2,
the Concessionaire shall forthwith make the appropriate claims thereunder

and shall apply the proceeds as required by Clause 23.3.4.

If an event of Force Majeure (or its consequences) continues for 180 (one
hundred and eighty) or more consecutive days and the Parties do not reach
a mutually satisfactory resolution to the changed circumstances and the
effect of event of Force Majeure continues, or, where the event of Force
Majeure is an uninsurable event or, if insured, there is a material shortfall
in the proceeds of such insurance as contemplated in Clause 23, this
Concession Contract may, upon 25 (twenty five) Business Days prior

notice, be terminated by the Concessor or the Concessionaire.

If the Concession Contract is terminated pursuant to this Clause 25 as a
result of Force Majeure, the Concessor shall not be obliged to pay to the

Concessionaire any compensation.

The foregoing provisions of Clause 25 shall not excuse or release the Party
claiming the occurrence of an event of Force Majeure from obligations due
or performable, or compliance reqquired, under this Concession Contract
prior to the above-mentioned failures or delays in performance due to the
occurrence of Force Majeure or obligations not affected by the event of
Force Majeure. Subject to Clause 25.8, a Party excused from performance
by the occurrence of Force Majeure shall continue its performance under

the Concessjon Contract when the effects of the event of Force Majeure are

/// WHITE & CASE LLP
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RIAL ADVERSE GOVERNMENTAL ACTION

“Material Adverse Governmental Action Defined

A Material Adverse Governmental Action shall be deemed to have
occurred if any Relevant Authority introduces, applies, or changes any law,
decree, order, regulation or bylaw having the force of law after the date of

this Agreement, or fails to carry out its obligations as prescribed by law:

the principal effect of which is directly borne by the Concessionaire
and only incidentally by other persons or which renders the
performance by the Concessionaire or.the Concessor of any or all of
the obligations under this Agreement illegal, and such action or
failure materially and adversely affects the general economic position

of the Concessionaire; or

L J

[

which, if it (or comparable acts or omissions) had been done or
omitted by the Concessor would have constituted a Concessor event

of default pursuant to Clause 27.2.

Exclusions

A Material Adverse Governmental Action shall be deemed not to have

occurred under circumstances where:

an action or omission of any Relevant Authority is in response to any
act or omission in turn on the part of any Concessionaire Party which
is illegal or in violation of agreements to which any Concessionaire

Party is a party: or

L 3
an action or omission of any Relevant Authority was reasonably

foreseeable at the Signature Date of this Concession Contract; or-

an increase in taxes of general application does not discriminate

against the Concessionaire specifically, or against the Concessionaire

// WHITE & CASE LLP
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such action by any Relevant Authority is required as a result of an

event of Force Majeure.
é Notice of Material Adverse Governmental Action

The Concessionaire shall promptly provide written notice to the
Concessor of a perceived occurrence of a Material Adverse
Governmental Action and its likely consequences to the

Congcessionaire.

Any disagreement as to whether a Material Adverse Governmental

Action has occurred shall be resolved in terms of Clause 29.

Continuation of Project

To the extent permitted by law, the Concessionaire shall take all steps
necessary to ensure that it complies with its obligations under this
Concession Contract in accordance with the terms of this Concession
Contract (including, without limitation, complying with all laws) following

the occurrence of any Material Adverse Governmental Action.

Mitigation of Material Adverse Governmental Action

The Concessionaire shall minimise or mitigate the effect of any Material

Adverse Governmenta] Action.

Remedy for Material Adverse Governmental Action

Should any Material Adverse Governmental Action occur, then, subject to
Clause 26.5, the Concessionair; shall be entitled to an extension of the
Concession Period equivalent to the period for which the Concessionaire
Wwas unable to fully comply with its obligations under this Concession

Contract as a direct result of such Material Adverse Governmental Action.

A
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.srmination by the Concessor for Fault of Concessionaire

The Concessor shall have the right to terminate this Concession

Contract upon the occurrence of any of the following events:

the granting of any judgement (which is not subject to review
or appeal or, if it is, such review or appeal is not diligently
pursued) in excess of R250 000,00 (two hundred and fifty
thousand Rand), and which amount remains unpaid for a period
of 10 (ten) Business Days or in respect of which the
Concessionaire does not institute proceedings to set aside or
rescind such judgement within 10 (tén) Business Days and does

not diligently pursue such proceedings; or

b
.

the passing of any resolution, or the granting of any order for
the dissolution and/or judicial management and/or liquidation
of the Concessionaire (whether provisionally or finally) except
for the purposes of amalgamation or reconstruction on terms

approved in advance by the Concessor in writing; or

the Concessionaire commences voluntary liquidation

proceedings; or

the Concessionaire fails to report material Related Party
Transactions in accordance with this Concession Contract or if
any material Related Party Transaction is in breach of a term of
this Concession Contract and results in material damage to the

-

Concessor; or

the Concessionaire commits a material breach of this
Concession Contract (other than a breach contemplated in

Clause 27.1.1.7); or

« 2y Concessionaire Party, or any of its directors, officers, $

m WHITE & . CASE LLP
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employees Of representatives in their capacity as such or in
respect of acts or omissions in any of those capacities, is found
guilty of a crime involving fraud or dishonesty and is sentenced
to a jail sentence with or without the option of a fine for a
period in excess of one year and the Concessionaire has not
within 30 (thirty) Business Days thereafter instituted
appropriate steps with the aim of terminating the appointment
or employment as the case may be of that person, and to duly

prosecute those proceedings to a final conclusion; or

the books of account of the Concessionaire are found to have
been falsified or published in such a manner as to reflect a
position that is materially different to the true financial position

of the Concessionaire; or

-

the Concessionaire fails to pay amy amount due under this
Concession Contract on its earliest due date or any extended
date as may be agreed between the Concessor, the PBO and the

Concessionaire; or

any other provision of this Concession Contract expressly

entitles the Concessor to terminate this Concession Contract.

The C(_)ncessor shall, prior to exercising its rights to terminate this
Concession Contract under this Clause 27.1, send a written notice to
the Concessionaire notifying it of the event giving rise to such right
and requesting the Concessionaire to remedy the event giving rise to
such right of termination within 15 (fifteen) Business Days or any
longer period agreed to between the Concessor and the

Concessionaire; provided, however, that:

no Remedy Period (and so no remedy notice) shall be required

for the events described in Clauses 27.1.1.1 or 27.1.1.2; and

the Remedy Period for the events described in Clause 27.1.1.7

/h WHITE & C SE LLP
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shall be 5 (five) Business Days.

If such events are not remedied by the Concessionaire by the expiry
of the Remedy Period, if any, or the relevant event does not require a
Remedy Period, the Concessor may terminate this Concession

Contract forthwith by notice in writing to the Concessionaire.

Upon any termination pursuant to Clause 27.1.3 above, the
Concessor shall be entitled to call on the O&M Bond and to pursue
all available remedies, including the recovery of anmy damages
suffered by the Concessor as a result of the default of the
Concessionaire that gave rise to such termination which may be

available to the Concessor at law, which in turn may include:

all costs and expenses incurred and/or reasonably expected to
be incurred in restoring or remedying Material Damage te the
environment caused by any Concessionaire Party and/or any
Person for whom any such Concessionaire Party is legally

responsible; and

all costs and expenses reasonably incured in re-launching the

bid process; and

all reasonably foreseeable economic losses suffered or
reasonably expected to be suffered by the Concessor, PBO
and/or Wits as a result of the breach or breaches by the
Concessionaire of this Concession Contract which resulted in

termination of this Concession Contract pursuant to Clause

27.1.3; and .

interest on all damages and other recoverable amounts at the
rate referred to in Clause 27.4.3 from the date of termination to

the date of actual payment.

Should the Concessor not exercise its rights to terminate pursuant to

Clause 27.1.3, the Concessionaire shall compensate any Concessor

/A WHITE & CAS LLP
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Party for all damages suffered and costs and expenses incurred by

that Concessor Party as 2 result of the events set forth in Clause

27.1.1.
#Termination by Concessionaire

The Concessionaire shall have the right to terminate this Concession

Contract if:

the Concessor commits a material breach of this Concession

Contract; ot

any part(s) of the Concession Area and/or the ICC are
nationalised, compulsorily acquired or expropriated which

results in a material impairment of the Concession Rights; or

-«

the COH WHS ceases to be recognised as a World Heritage

Site.

The Concessionaire shall, before exercising its rights to terminate
this Concession Contract pursuant to Clause 27.2.1, give written
notice to the Concessor requiring the Concessor to remedy the event
referred to in Clause 27.2.1. If said event is not remedied before the
expiry of the Remedy Period of 15 (fifteen) Business Days in the
case of events described in Clause 27.2.1.1 and 6 (six) months in the
case of events described in Clauses 27.2.1.2 or 27.2.1.3, or any
longer period agreed between the ancessor and the Concessionaire,
the Concessionaire may, upon expiry of the Remedy Period,

terminate this Concession Contract upon written notice to the
-

Concessor.
If the Concession Contract is terminated pursuant to this Clause 27.2
after the Effective Date, the Concessor shall pay to the
Concessjonaire an amount (“the Concessor Default Compensation
Sum”) equal to the aggregate (without double counting) of:

WHITE & CASE LLP
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all amounts properly due and payable under any contracts
(including employment contracts) entered into by the
Concessionaire in connection with the Project, for the purpose
of discharging its obligations under this Concession Contract,
prior to the date of such termination (including amounts arising
as a result of such termination) provided always that such
contracts have been entered into on bora fide arm's length

terms; and

loss of profits by the Concessionaire which shall be determined
using the average of the profits earned by it in each of the two
completed Concession Years preceding the date of termination
multiplied by the number of years (and parts of a year)
remaining from the date of termination of the Concession
Contract to the expiry of the initial Concession Period, but for
the termination. For the purposes of this sub-Clause 27.2.3.2,
profits shall mean the Concessionaire’s earnings before
interest, tax and depreciation as reflected in the
Concessionaire’s audited financial statements for the relevant

years, submitted to the Concessor in accordance with Clause
24.6; or

in the event that the Concession Contract is terminated prior to
the second anniversary of date on which the Completion
Certificate in respect of the Construction Works has been
issued, 50% (fifty per centum) of the Concessionaire’s
anticipated profits for the period from the date of termination
of ‘the Concession Contract to the expiry of the initial
Concession Period, but for the termination, calculated in

accordance with the Concessionaire’s Business Plan.

The amount payable by the Concessor under Clause 27.2.3 shall
accrue inferest at the rate specified in Clause 27.4.3 from the date of

tema.mation to the date of actual payment.

//ﬂ WHITE 5 CASE LLP
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ect of Tenninaﬁon

¥ -

On jthe expiry or termination of this Concession Contract and/or the
Concession Period for whatever reason and without prejudice to any

rights of the Parties hereto (subject as herein provided):

this Concession Contract (other than Clauses 1, 2, 29 and 31
shall cease to have effect, subject to all rights and obligations

of the Parties existing prior to such termination;

such rights as the Concessionaire may have over the
Concession Area and the ICC and all other immovable property

thereon shall terminate;

the Concessionaire shall forthwith relinquish any interest in
any immovable property at the Concession Area or constituting
part of the ICC in favour of the Concessor or Wits (as the case
may be) and shall convey such immovable Project Assets free
of all liens, charges, claims or encumbrances of any kind to the

Concessor or Wits (as the case may be);

subject to Clause 5.10.1 the Concessionaire shall deliver all
Project Software to the Concessor and Wits in accordance with

this Concession Contract;

subject to Clause 5.5, the Concessionaire shall forthwith
relinquish any interest in 'any movable Project Assets (save for
the Excluded Assets) which the Concessor or Wits becomes
entitled to in favour of the Concessor or Wits (as the case may
be), and shall transfer the possession of those assets to the
Concessor or Wits (as the case may be), who shall be entitled
to use those assets on the same terms and conditions as those

applicable to such assets prior to expiry or termination.

o ¥
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Upon expiry of termination of this Concession Contract or in the case

of any dispute in relation to such termination, on resolution of such
dispute:

the Concessionaire shall procure that all Shareholders
(excluding Blue IQ) sell all of their shares and loan accounts, if
any, in the Concessionaire to Blue IQ at a price, for each such
Shareholder, equal to the par value of its shares in Blue IQ, and
R1.00 (one Rand) for its loan account, if any, and Blue IQ shall
be obliged to purchase all of those shares and loan accounts, if
any. On payment of the purchase price for those shares, the
Concessionaire shall issue new share certificates to Blue 1Q in
respect of all of those shares, together with signed share
transfer forms in respect of those shares and the Shareholder’s

L]

share certificates in respect of the shares being sold by them;

the Concessionaire shall pass the required resolutions and
generally do all things and sign all documents necessary to give

effect of the provisions of Clause 27.3.2.1;

the Concessor and Wits shall have the right to enter and take
immediate operational control of the ICC, the Concession
Area, all immovable Project Assets and any movable Project
Assets (save for the Excluded Assets) which they become

entitled to, and all Construction Works; and

the Concessor shall select and substitute a new concessionaire

for the Concessionaire.

.~

The *Concessionaire undertakes to procure that the Shareholders
Agreement, as amended from time to time, contains provisions
acceptable to Blue IQ binding all Shareholders to obligations which
give effect to the provisions of Clause 27.3.2.

, NI
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If, prior to the expiry of the Concession Period, or on earlier
termination of this Concession Contract, the Concessor wishes to
procure tenders in respect of the ICC with a view to entering into an
agreement for the operation and maintenance of the ICC (which may
or may not be the same as, or stmilar to, the Project or any part
thereof) following the termination or expiry of this Concession

Contract, the Concessionaire shall co-operate with the Concessor

fully in such competitive process including (without limitation) by:

providing any information which the Concessor may require to

conduct such tender process; and

assisting the Concessor by providing all (or any) participants in
such competitive process with access to the Concession Area,

and the ICC.

Payment Procedure

Except as otherwise provided for expressly in this Concession
Contract, whenever under this Concession Contract an amount is
required to be paid by any Party, such Party shall make payment of
such amount to the other Party within 5 (five) Business Days of such
amount being determined at such account with such bank in the
Republic of South Africa as the other Party may have specified for
this purpose.

Without prejudice to any other right or remedy, each Party shall be
entitled to receive interest on an amount due under this Concession
Contract, at the rate refcrrs:d to in Clause 27.4.3. Interest that has
accrued on an amount due under this Concession Contract shall be

paid on the same date as payment of such amount.

Unless otherwise provided in this Concession Contract, interest
payable under this Concession Contract shall accrue at a rate equal to

the prime rate charged by the Standard Bank o Southern Africa to its

1
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customers in the private sector (as certified by any manager of that
Bank, whose authority and appointment it shall not be necessary to
prove). Such interest shall be computed on a daily basis from the due
date of payment until the relevant amount together with accrued

interest is fully paid by the defaulting Party.

All payments to be made under this Concession Contract shall be

made in Rand.

er Rights and Remedies
'No Party shall have any rights or remedies against any other Party arising
‘on termination save for the rights and remedies specified in this

Concession Contract.

Calculations -

Save as specifically provided to the contrary elsewhere in this
Concession Contract, if any forecast or calculation is required to be
made for the purposes of determining an amount payable by one
Party to another Party hereunder, the same shall be made by
N agreement between the DParties, and failing agreement by an
internationally recognised firm of accountants appointed by the
affected Parties. In the absence of agreement, each affected Party
shall nominate an independent expert, each of whom will produce its
forecast or calculation. If the difference between the results of both
forecasts or calculations is 10% or less, then the amount payable
shall be based on the average of both results. Should the difference
exceed 10%, then both independent experts shall, by agreement,
appoint a third independent expert which will make its own forecast
or calculation, and the amount payable will be based on the average
of the three results. In the absence of agreement on the appointment
of the third independent expert, the President of the South African

& Institute of Chartered Accountants shall appoint that expert.

' N3
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s

Each forecast 0T calculation to be made by an independent expert
shall be made in accordance with prevailing best industry practice.
For the purpose of making any such calculation or forecast, the
independent expert shall not be obliged to rely on the information
submitted by the Concessionaire prior to the Effective Date but must
have reference to the actual financial experience of the

Concessionaire during the existence of the Concession Contract.
RS, DISSOLUTION AND DISPOSAL OF SHARES

Transfer by the Concessionaire

The Concessionaire may not without the prior written consent of the

Concessor, cede, assign or transfer:

this Concession Contract or any Associated Agreement; .

any of its rights, interests or obligations thereunder; or

any of the Project Assets.

- Dissolution of the Concessor

The Concessor may not at any time, cede, delegate, assign, sub-contract or
otherwise dispose of its rights and obligations under this Concession
Contract except to any entity which replaces it as the Management
Authority of the COH WHS, or to an assignee which has the legal capacity,
jLPOWCr and authority to become a party to and perform the obligations of
v the Concessor under this Concession Contract. It may at any time and
without sgekihg the consent of the Concessionaire cede, delegate, assign,
sub-contract or otherwise dispose of those rights and obligations to any of
those permitted recipients. The Concessor shall as soon as reasonably
Possible after it becomes aware that it will be replaced as the Management
Authority of the COH WHS or that it will be succeeded by such an

assignee, notify the Concessionaire of that fact and of the identity of its
) t

4
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essor (to the extent that it knows this).
sposal of Shares

The Concessionaire shall procure that its Shareholders (other than
Blue IQ) do not dispose of their respective shareholdings without the
prior approval of the Concessor, provided that the approval of the
Concessor shall not be required in respect of any transfer of shares as
contemplated in Schedule 16 being the Shareholders’ Agreement as it

exists at the Signature Date.

The Concessor will, notwithstanding the provisions of Clause 28,
approve any sale of shares or other beneficial interest in the
Concessionaire and permit that the relevant Shareholders or
beneficiaries sell any such shares or beneficial interest provided that:

-

the Concessionaire informs the Concessor of the relevant
seller’s intention to sell and the Concessor permits the sale of
such shares or beneficial interest at least 30 (thirty) Business

Days before such sale is scheduled to take place;

the sale of such shares or beneficial interest does not alter the
financial and technical capability of the Concessionaire to
perform and assume the obligations of the Concessionaire
under the Concession Contract, as demonstrated by the
Concessionaire's ability to meet the criteria set out in the RFP

and the Technical Requirements;

the sale of such shares or beneficial interest does not adversely
impact on the Cohcessionaire’s ability to perform its

empowerment obligations; and

the sale of any shares or beneficial interest held by an HDI or

HDG shareholders may only be sold to HDIs or HDGs.

' O
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The Céhcessor shall only have the right to refuse such sale of shares
or beneficial interest if any of the criteria above are not met, or if the
proposed buyer has been convicted or otherwise fined in a court of
Jaw, or other Relevant Authority, for breaches of environmental
regulations oOr any legislation relating to heritage resources in the

Republic of South Africa or elsewhere.

*Blue IQ Transfer

It is recorded that the Blue IQ Investment Holdings (Proprietary)
Limited Act, 2003 (“Blue IQ Act”) has been passed and assented to
by the Premier of the Gauteng Province and is in the process of being

promulgated.

Once the Blue IQ Act is in full force and effect, a company named
Blue IQ Investment Holdings (Proprietary) Limited will be
incorporated.

In accordance with the provisions of section 10 of the Blue IQ Act,
upon the incorporation of that company, the rights and obligations
under this Agreement of the Gauteng Department of Finance and
Economic Affairs (Blue IQ Programme), acting for and on behalf of
the Gauteng Provincial Government will automatically become the
rights and obligations of that company and that company will for the
purposes of this Concession Contract be the Party defined as Blue IQ.

GOVERNING LAW AND RESOLUTION OF DISPUTES

Governing Law

.

This Concession Contract shall be governed by the laws of the Republic of
. South Africa.

. o r
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ution of Disputes

Any dispute between any of the Parties in regard to any matter arising
out of this Concession Contract shall be referred to the affected
Parties respective représentatives (in terms of Clause 31.12), who
shall attempt to resolve the dispute amicably between themselves

within 5 (five) Business Days of the dispute arising.

If the dispute is still unresolved after expiry of that period, then the
dispute shall be referred to the respective senior representatives of
the affected Parties specified below, who shall attempt to resolve the
dispute within 10 (ten) Business Days. The senior representatives are
the Chairman of the Concessionaire, the Head of Department of the
Concessor, the Vice-Chancellor of Wits, the Chairman of Blue IQ
and the Chairman of Trustees of the PBO.

-

Any dispute that arises and has not been resolved pursuant to Clauses
29.2.1 or 29.2.2 within the periods provided for in those clauses shall
be finally settled undér the arbitration rules of the Arbitration
Foundation of Southern Africa, as in effect at the date of
commencement of the arbitration, by 3 (three) arbitrators appointed

in accordance with those Rules.

The place of arbitration shall be Johannesburg. All hearings shall

take place in Johannesburg.

Arbitration proceedings shall be conducted in the English language.
The award rendered by the arbitrators shall be final and binding and

may be made an order of any court of competent jurisdiction.

Arbitration proceedings under this Agreement may be consolidated
with arbitration proceedings pending between other Parties if the
arbitration proceedings arise from the same transaction or relate to
the same subject matter. Consolidation will be by an order of the

arbitral tribunal in any of the pending cases or, if the arbitral tribunal
3

<
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. fails to make such an order, the parties may apply to any court of

competent jurisdiction for such an order.

Nothing in this Agreement shall prevent any Party from seeking

ureent interim relief from any High Court of South Africa having
&

jurisdiction, and any such request shall not be deemed incompatible

. with the agreement to arbitrate or a waiver of the right to arbitrate.

bligations During Arbitration

ending any attempt at amicable settlement or any award of an arbitral
el, all parties shall continue to perform their obligations hereunder
ess otherwise agreed in writing.

osts of Arbitration

-

The costs of arbitration shall be paid by the unsuccessful Party, irrespective
f which Party referred the matter to arbitration.

ORT

‘Parties undertake at all times to do all such things, to perform all such acts
to take all such steps and to procure the doing of all such things, the
rmance of all such acts and the taking of all such steps as may be open to

and necessary for or incidental to the putting into effect or maintenance of

terms, conditions and import of this Concession Contract.

CELLANEOUS PROVISIONS
Primacy of this Concession Contract

This Concession Contract shall govern all aspects of, and all
contractual relationships relating to, the Project as between the
Parties. In the event of conflict between this Concession Contract

and any Associated Agreement on a matter affecting the Parties,

| »
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yncluding all questions of interpretation, this Concession Contract
éhall prevail.

7 f the content of any of the Schedules is in conflict with the content
o

of this Concession Contract, the content of this Concession Contract

shall prevail.
dentiality

Confidential Information Defined

As used in this Concession Contract, the term “Confidential

Information” shall mean:

information, including trade secrets, technical or non-technical
data, a formula, pattern, strategy, compilation, programme, .
device, method, technique, drawing, process, financial data, or

list of actual or potential customers or suppliers, which:

derives economic value, actual or potential, from not
being generally known to other Persons who can obtain

economic value from its disclosure or use; or

is the subject of efforts which are reasonable under the

circumstances to maintain its secrecy; or
is identified as Confidential Information.

any information relating to any discovery, finding, scientific
research, any other research or any other activity of similar
nature, in relation to \érchaeological objects, palacontological
material, fossils, articles of value or antiquity, structures and
other remains or things of geological, palacontological or
archaeological interest or cultural significance or burial sites

discovered or existing on the Concession Area.

* W
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‘Exclusions

Confidential Information shall not include any information which:

is or becomes generally known to the public through no fault of

the Party receiving it;

is received without restriction from a third party not bound by
any duty of confidentiality with respect to such Confidential

Information;

was developed through any Party's own efforts, provided that
such development can be documented as having been

developed without the use of any Confidential Information;

is required to be disclosed in terms of any Regulatory
-

Provision; .
a Party uses or discloses in order to pursue any legal remedies

available to it.

Importance of Non-Disclosure

Each Party recognises and acknowledges that:

Confidential Information of the other Parties may be
commercially valuable proprietary property of such Party, the
design and development of which may have involved the
expenditure of substantial amounts of money and the use of
skilled development experts over a long period of time and
. Which may afford suc;x Party a commercial advantage over its

competitors or other Persons;

the loss of this competitive advantage due to unauthorised
disclosure or use of Confidential Information may cause great

~ Injury and harm to such Party; and @‘
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the restrictions imposed upon the Parties under this Concession
Contract are necessary to protect the confidentiality of

Confidential Information and to prevent the occurrence of such

injury and harm.

Identification of Confidential Information

Each Party shall take appropriate steps to enable the other Parties to
identify information provided by it which should be protected as
Confidential Information. Accordingly, each Party shall use its
best efforts to designate any Conﬁder;tial Information provided to
any other Party. In addition, any information involving
Confidential Information, which is communicated orally, shall be

identified as Confidential Information in such communication.

Protection of Confidential Information

To protect the Confidential Information of the Parties, each Party
shall adopt and maintain basic security measures of the kind
commonly observed in industries which rely extensively on
proprietary information. Such security measures shall include, to
the extent appropriate, physical security measures, restrictions on
access by unauthorised personnel, use of confidentiality agreements
with personnel, legending, systematic segregation and appropriate

record retention systems.

Prohibitions and Indemnities

Each, Party receiving ConEidential Information (the “Receiving
Party”) shall not, without the prior wriiten consent of the Party from
whom such Confidential Information was obtained (the “Disclosing
Party™), disclose or divulge to or permit any Person not authorised to
receive such Confidential Information to obtain any Confidential

Illfo‘rmation disclosed to the Receiving Party or any of its employees,
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ents, advisors O other third parties acting on behalf of the

Receiving Party by the Disclosing Party (whether or not such
Confidential Information is in tangible or intangible form) for as long
as the Confidential Information remains Confidential Information.
Fach Receiving Party shall use any Confidential Information
disclosed by the Disclosing Party hereunder (whether or not such
Confidential Information is in tangible or intangible form) only for
purposes of this Concession Contract. Each Receiving Party hereby
indemnifies and holds harmless the Disclosing Party and its affiliates
from and against all claims, losses, damages, liabilities, costs and
expenses (including reasomable expenses of investigation and
reasonable legal fees on an attorney and client scale, and pre- and
post-judgement interest and penalties) arising from any such
unauthorised disclosure or use by the Receiving Party or any of its
employees, agents, advisors or other third parties acting on behalf of )

the Receiving Party.

Avoidance of Unnecessary Disclosure

In providing information hereunder, each Party shall take care, and
shall ensure that its respective representatives take care, to avoid the
overboard disclosure of competitively sensitive financial, operating
or similar data, if any, as to which disclosure would have adverse

consequences to the other or both Parties.

Procedures Prior to Disclosure

The Parties acknowledge that each of them may be required to
disclose Confidential Information to governmental agencies or
authorities by operation of law, and each Party shall take advice of
counsel and otherwise endeavour to limit disclosure of Confidential
Information to that purpose. Each Party will give the other Parties
Prior written notice of any disclosure of Confidential Information,

Wh;ch notice shall specify so far  possible all material aspects of \\§
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any such disclosure, so that the other Parties can seek a protective
order or other action preventing such disclosure. The Receiving
Party shall refrain for as long as reasonably possible from disclosing
such Confidential Information so as to allow the other Party to seek

such protective order or other action.

Applicability to Contractors, Sub-Contractors and Shareholders

The Concessionaire shall take all reasonable steps to ensure that all
Concessionaire Parties and their directors, officers, employees and

representatives comply with the provisions of this Clause 31.2.

Public Announcements

" The Concessionaire shall not (and shall procure that the Concessionaire

Parties do not) make any public announcements in relation to the Project or

the ICC without the prior approval of the Concessor and Wits.

Variations in Writing

All additions, amendments, variations and any consensual cancellation of
this Concession Contract shall be binding only if in writing and signed by

duly authorised representatives of each of the Parties.

Entire Agreement

This Concession Contract, including the Schedules attached thereto,
represents the entire agreement between the Parties in relation to the
subject matter thereof and supersedes any RFP, Bid Submission or actual
tender, and any or all previous agr‘éements or arrangements, whether oral or
written, between the Parties in respect of the Project and the Concession
Rights or the other contents of this Concession Contract.  No
Iepresentations, warranties or other terms and conditions of whatever

nature not contained or recorded herein have been made or agreed to.

<
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‘wajver by any Party of any default or variation by any other Party in the
ormance of any of the provisions of this Concession Contract shall

e or be construed as a waiver of any other or further default or
ation whether of a like or different character, or shall be effective,

ess in writing duly executed by an authorised representative of such
arty.
*Time and Indulgence

y time or other indulgence allowed by one Party to the other in which to
rform its duties and obligations hereunder or to remedy any breach
hereof shall not be, and shall not be construed as, a waiver by the Party

fgiving such time or indulgence of any of its rights hereunder.

%No Third Party Beneficiaries

;fo'his Concession Contract is made exclusively for the benefit of the Parties
Zand no third party shall have any rights hereunder or be deemed to be a
~>beneﬁ01ary hereof except as may be expressly provided herein.

‘Language

“This Concession Contract has been drawn up and shall be interpreted in the

‘English language.

‘Notices

Any notice or correspondenge to be given under this Concession
Contract shall be in writing in English unless otherwise agreed and

shall be delivered personally by hand or sent by fax followed by the
original delivered by hand.
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31.10.2 The addresses for Notices are as follows:

the Concessor:

Marked for the attention of the Head of Department

Physical address: Department of Agriculture Conservation,

Environment and Land Affairs

68 Diamond Building
cnr Eloff and Market Streets
Johannesburg

Telephone: (011) 3551900

Facsimile: (011) 337 2292

Blue 1Q:

Marked for the attention of the Chief Executive Officer

Physical Address:  Matlotlo House
94 Main Street

Cnr Harrison and Main Streets

Johannesburg
Telephone: (011) 355 8705
Facsimile: . (011) 355 8500

R
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Wits:

Marked for the attention of the Vice Chancellor

Physical address: 1 Jan Smuts Avenue

Braamfontein

Johannesburg
Telephone: (011) 717 1242/3
Facsimile: (011) 339 8215

PBO:

Marked for the attention of the Head of the Department

Physical address: Department of Agriculture, Conservation,

Environment and Land Affairs

68 Diamond Building
cnr Eloff and Market Streets
Johannesburg

Telephone: (011) 355 1900

Facsimile: (011) 337 2292

Concessionaire:
Marked for the attention of the Chief Executive Officer

Physical address 113 Indianapolis Drive
Kyalami Business Park

Kyalami

W
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31.10.3

31.11

31.12

31.12.1

31.12.2

Telephone: (011) 466 2320

Facsimile: (011) 466 2621

Any Party may change its nominated address to another address in
the Republic of South Africa by prior written notice to the other
Parties.

Severability

If any one or more of the covenants, agreements, provisions or terms of the’

Concession Contract shall be held wholly or partly invalid, illegal or

enforceable for amy reason whatsoever, then those covenants,

agreements, provisions or terms shall be deemed severable from the

remaining covenants, agreements, provisions or terms of the Concession
Contract and shall in no way affect the validity, legality or enforceability of
the Concession Contract. The Parties shall meet as soon as possible and
negotiate in good faith upon a replacement provision that is legally valid
and that achieves as nearly as possible the objective of the Concession

Contract and produces an equivalent economic effect.

Representatives

The Concessor shall be represented by its Accounting Officer, or
such other representative as shall from time to time be notified to the

other Parties.

Wits shall be represented by its Vice Chancellor, or such other
representative as shall from time to time be notified to the other

Parties.

The PBO shall be represented by the Chairperson of its Trustees, or

such other representative as shall from time to time be notified to the

"
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31.12.4 Blue IQ shall be represented by its Chief Executive Officer, or such

other representative as shall from time to time be notified to the other

Parties.

31.12.5 The Concessionaire shall be represented by its Managing Director, or
such other representative as shall from time to time be notified to the
other Parties.

31.12.6 Notwithstanding the other provisions of this Clause 31.12, all of the

Concessor Parties shall, for purposes of day-to-day communications
from them to the Concessionaire or from the Concessionaire to them
(including without limitation seeking or conveying approvals,
consents or expressions of satisfaction as required by any provision
of this Concession Contract) be represented by Michael Worsnip,
who is the Concessor’s Programme Manager for the COH WHS or
such other representative as shall from time to time be notified to the
Concessionaire. For all other purposes, each of the Concessor Parties
shall be represented in accordance with the applicable provision of
this Clause 31.12.

32 REPRESENTATIONS AND WARRANTIES

~

32.1 Representations and Warranties by the Concessionaire

The Concessionaire hereby represents and warrants to the Concessor and

the PBO as follows:

32.1.1 The Concessionaire is duly organised under the laws of the Republic
of South Africa with all requisite juristic power to carry out its
obligations under this Concession Contract and to execute and
deliver this Concession Contract, and acknowledges that, except as
the Concessor may otherwise agree in writing, its sole purpose is to

implement the Project.

WHITE & CAzLLP
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32.1.2 The Concessionaire has as its shareholders or beneficiaries the

Shareholders specified in Schedule 16.

32.1.3 This Concession Contract has been duly authorised by all necessary
legal and corporate action, is legally valid and binding upon it and
does not require approval in any form in order to give full effect

thereto.

32.1.4 The Concessionaire is not prevented or restrained legally,
commercially or otherwise from entering into and undertaking the

provisions of this Concession Contract in accordance with its terms.

32.1.5 The Concessionaire has fully familiarised itself with all aspects of the
Project and hes all the knowledge, experience, ability (particularly
financial ability) to carry out the Project in accordance with the terms

of this Concession Contract.

32.1.6 The Concessionaire has reviewed and checked as an expert the
Concession Area and its surroundings, and the physical condition of
the Concession Area and its surroundings and is fully familiar with
the terms of all relevant laws and regulations including all laws and
regulations relating to the COH WHS, the establishment of the ICC
and its rights and obligations thereunder and hereunder, and pursuant
to such review the Concessionaire finds the Concession Area suitable
for the fulfilment of its obligations and undertakings under this
Concession Contract, including the completion of the Design and
Construction, Exhibition Installation and Operation and Maintenance
of the ICC. The Concessionaire further acknowledges its willingness
to enter into this Concession Contract with full awareness of, among
other things, the rights and obligations derived from the physical
position of the Concession Area and the ICC, the provisions of this
Concession Contract and its ability to fulfil all of its obligations

under this Concession Contract adequately and in a timely manner.

e N
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32.1.8

32.1.9

32.2-

32.3.1

151

The Concessionaire has conducted a full inquiry and has satisfied
itself, and accordingly accepts responsibility for the fact that the
execution of the Project or any part thereof shall not involve any
infringement of any patent or trade secret or know-how or copyright

belonging to any third party.

The Concessionaire has evaluated all factors that may reasonably be
deemed to affect the carrying out of its obligations under this
Concession Contract, including geological conditions, Design and
Construction risks, technical risks, tourism risks, and any other risk
involved herein, and such other conditions that may reasonably be
deemed to affect the progress, completion or success of the Project in

accordance with the terms of this Concession Contract.

All representations, warranties, information and data of the
Concessionaire contained in any written Government certificate,
exhibit or schedule or any other document (including financial
statements) delivered pursuant to any pre-qualification questionnaire,
RFP, or in connection with this Concession Contract, is true and

correct in all material respects as of the date hereof.

Concession Contract Legally Binding

Notwithstanding the representations and warranties provided in this
Clause 31.12.6, each Party hereto hereby represents and warrants that after
the Effective Date this Concession Contract is legally valid and binding

upon it.

Representations and Warranties of the Concessor

The Concessor hereby represents and warrants to the Concessionaire as

follows:

in executing the Concession Contract for the purposes of accepting
the benefits hereof and the granting of the Concession Rights, the

WHITE & CASE LLP
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32.3.3

33

34

35.1

132

CEO of the Concessor acts for and on bezhalf of the Concessor and in

accordance with law;

the Concessor is duly established under the Act and the Concession
Contract is legally valid and binding upon the Concessor and

enforceable in accordance with its terms; and

save as specifically provided otherwise in this Concession Contract,
there are no servitudes or restrictions noted against the title to the
Concession Area, which will impede the activities of the
Concessionaire in the Concession Area or prevent the Concessionaire
from operating in the Concession Area and the Concession Area is

not the subject of expropriation proceedings.

SEPARATE EXERCISE OF RIGHTS

Each Concessor Party shall be entitled separately to exercise any of its rights
under this Concession Contract directly against the Concessionaire.

COUNTERPARTS

This Concession Contract may be executed in any number of counterparts, but all
of such counterparts taken together shall be deemed to constitute one and the
same instrument.

THIRD PARTY CONTRACTS

The Concessionaire may use a third party or third parties to carry out all or
part of its obligations under this Concession Contact. The engagement of a
third party shall, however, not release the Concessionaire from any of its

obligations hereunder.

Without prejudice to the provisions of Clause 16.1.1, the terms of any such
sub-contract shall in all respects be subject to the prior written approval of
the Concessor and Wits. Notwithstanding the provisions of Clause 1.2.14,
the Concessor and Wits shall be entitled to withhold or qualify their

¢
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38.1

38.2

383

approval on any grounds that they deem fit, whether reasonable or

otherwise.

MODIFICATIONS DURING CONCESSION PERIOD

Modifications to the ICC during the Concession Period shall be subject to the
prior written consent of the Concessor and (in respect of the Orientation Centre)

Wits.

HAZARD PREVENTION

The Parties shall take all reasonable steps in the performance of their respective
obligations hereunder to prevent the occurrence of any environmental or security

hazards,

ANCILLARY OBLIGATIONS

The Parties acknowledge that Persons other than the Concessor and the
Concessionaire have business interests in and to the Concession Area. The
Parties recognise that to facilitate integrated development of the

Concession Area the co-operation of such Persons is necessary.

It is recorded that the café at the Sterkfontein Site is operated by a third
party on behalf of Wits, Wits shall give the required notice to the operator
terminating its operations at the café and shall ensure that such termination

is effective no later than the Effective Date.

Furthermore the Concessionaire acknowledges the rights granted to
Standard Bank of South Africa (“Standard Bank”) under the agreement
between it and the Concessor relating to the Mohale’s Gate Site, pursuant
to which Standard Bank has been granted the exclusive right to install,
place and/or locate Standard Bank-branded Automated Teller Machines
(“ATMs”) at the Mohale’s Gate Site. The Concessionaire undertakes not
to grant to any Person, other than Standard Bank, rights to install, place
and/or locate ATMs at the Mohale’s Gate Site during the Concession
Period, without the prior approval of the Concessor. @
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Execution on behalf of the Concessor:
SIGNED AT SANDTON ON 19 OCTOBER 2003.

For and on behalf of The Gauteng Department of
Agriculture, Conservation, Environment and Land
Affairs, acting for and on behalf of the Gauteng

Provincial Government.

o to—

Who warrants his/her authority hereto

Execution on behalf of Wits:

SIGNED AT SANDTON ON 19 OCTOBER 2003.

For and on behalf of The University of the
Witwatersrand, Johannesburg

Who warrants his/her authority hereto
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Execution on behalf of The Gauteng Department of Finance and Economic Affairs

(Blue IQ Programme), acting for and on behalf of the Gauteng Provincial

Government:

SIGNED AT SANDTON ON 19 OCTOBER 2003.

For and on behalf of the Gauteng Department of
Finance and Economic Affairs (Blue IQ
Programme), acting for and on behalf of the

Gauteng Provincial Government

n

Who warrants his/her guthority hereto

Execution on behalf of the PBO:

SIGNED AT SANDTON ON 19 OCTOBER 2003.

For and on behalf of The Cradle of Humankind

Trust

ey

Who warrants his/her authority hereto

WHITE & CASE LLP



Execution on behalf of the Concessionaire:
SIGNED AT SANDTON ON 19 OCTOBER 2003.

For and on behalf of FSG Special Purpose
Company (Proprietary) Limited

4

Who warrants hi7/fxer aut ority hereto

s

Executed in compliance with section 66 of the Public Finance Management Act, 1999
(Act No. 1 of 1999) by the MEC for Finance and Economic Affairs, Gauteng

Province

SIGNED AT SANDTON ON 19 OCTOBER 2003.

as the MEC for Finance and Economic Affairs,

Gauteng Province

Who warrants his/her authority hereto
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SCHEDULE 1

SCHEDULE 2

SCHBEDULE 3

SCHEDULE 4

SCBEDULE 5

SCHEDULE 6

SCHEDULE 7

Part A

PartB

SCHEDULE 8

LIST OF SCHEDULES

Concession Area:

Part A — Description

Part B — Plan of Concession Area, including Protected Sites and

Staff Accommodation

Part C — Orientation Centre facilities for Wits staff and students

(Concession Area definition; Protected Sites definition, Ster ontein

Site definition, Clauses 15.3.1 and 15.4)

Preliminary Desicn

(Preliminary Design definition)

Environmental Guidelines

(Environmental Guidelines definition, Clause 20.1.2)

Business Plan

(Business Plan definition)

Construction Bopd

(Construction Bond definition, Clause 18.1)

O&M Bond
(O&M Bond definition, Clause 18.3)

Servitudes
Mohale’s Gate Site

Sterkfontein Site
(Servitudes Definition, Clause 8.1.4)

Insurance

(Clauses 23.1, 23.2, 23.3.2 and 23.3.5)

ol
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SCHEDULE 9

SCHEDULE 10

SCHEDTULE 11

SCHEDULE 12

SCHEDULE 13

SCHEDULE 14

‘SCHEDULE 15

SCHEDULE 16

SCHEDULE 17

—J
o
22
(¢}

Empowerment

(Clauses 20.1.2, 20.2.1, 20.3, 20.4 and 21.3)

Exhibition Committee Prooramme

(Clause 12.4)

Kev Personnel Positions

(Key Personnel Positions definition)

Construction Schedule

(Construction Schedule definition and Clauses 6.4.1, 6.4.2, 0, 6.4.4,
81.1, 942 and 9.4.3)

[Not Used]

Technical Reguirements

(Technical Requirements definition, Clauses 2:1.2, 6.1 and 12.2)

Schedule of Repavimments
(Clause 6.4.1)

Sharecholders’ Acreement

(Shareholders’ Agreement definition, Clauses 28.3 and 32.1.2)

Convertible Share Richts

(Construction Schedule definition, Gross Revenues definition,
Convertible Shares definition; Clauses 3.1.2, 5.3.1, 6.3, 6.4 and
9.4.2)
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SCHEDULE 1

TO

CONCESSION CONTRACT
FOR THE

DESIGN, CONSTRUCTION, EXHIBITION INSTALLATION,
OPERATION AND MAINTENANCE OF THE INTERPRETATION
CENTRE COMPLEX

FOR THE

CRADLE OF HUMANKIND WORLD HERITAGE SITE /

CONCESSION AREA




SCHEDULE 1

TO

CONCESSION CONTRACT
FOR THE

DESIGN, CONSTRUCTION, EXHIBITION INSTALLATION,
OPERATION AND MAINTENANCE OF THE INTERPRETATION
CENTRE COMPLEX

FOR THE

CRADLE OF HUMANKIND WORLD HERITAGE SITE

PART A

DESCRIPTION




SCHEDULE 1
PART A

DESCRIPTION

MOHALE’S GATE SITE

The land situated adjacent to the COH WHS, forming part of the Concession Area and over
which the Interpretation Centre will be established being the farm Interpretation Centre 932-
JQ, comprising Portion 4 of the farm Waterkloof 515-JQ, Portion 1 of the farm Waterpoort
585-JQ, and Portion 3 of the farm Spring Farm 588-JQ, measuring 100 (one hundred)

hectares.

STERKFONTEIN SITE

(@) Portion 1 called the Isaac Edwin Stegmann Nature Reserve of the farm Zwartkrans 172,
Registration Division 1.Q. Province of Gauteng; in extent 17,1306 hectares; and

(b) the Remaining Extent of the farm Zwartkrans 172, Registration Division 1.Q. Province of
Gauteng; in extent 61,941 hectares, indicated on the plan attached hereto as Part B of
Schedule 1, forming part of the Concession Area over which the Orientation Centre will be
established, and shall include the Protected Sites but exclude the area marked “Staff

Accommodation” and indicated in blue on the plan.




SCHEDULE 1

TO

CONCESSION CONTRACT
FOR THE

DESIGN, CONSTRUCTION, EXHIBITION INSTALLATION,
OPERATION AND MAINTENANCE OF THE INTERPRETATION
CENTRE COMPLEX

FOR THE

CRADLE OF HUMANKIND WORLD HERITAGE SITE

PART B

PLAN OF CONCESSION AREA, INCLUDING
PROTECTED SITS AND STAFF ACCOMMODATION
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SCHEDULE 1

TO

CONCESSION CONTRACT
FOR THE

DESIGN, CONSTRUCTION, EXHIBITION INSTALLATION,
OPERATION AND MAINTENANCE OF THE INTERPRETATION
CENTRE COMPLEX

FOR THE

CRADLE OF HUMANKIND WORLD HERITAGE SITE
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ORIENTATION CENTRE FACILITIES FOR WITS
STAFF AND STUDENTS




SCHEDULE 1

PART C

ORIENTATION CENTRE FACILITIES FOR WITS STAFF AND
STUDENTS

The facilities in the Orientation Centre to which Wits staff members and students will require
access will be designated in the Detailed Design of the Orientation Centre when it is

approved in accordance with the terms of the Concession Contract.




SCHEDULE 2

TO

CONCESSION CONTRACT
FOR THE

DESIGN, CONSTRUCTION, EXHIBITION INSTALLATION,
OPERATION AND MAINTENANCE OF THE INTERPRETATION
CENTRE COMPLEX

FOR THE

CRADLE OF HUMANKIND WORLD HERITAGE SITE

PRELIMINARY DESIGN
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CRADLE OF HUMANKIND - AREAS OF PROPOSED FACILITIES

16th April 2003

COVERED UNCOVERED TOTAL
ENTRANCE
TUMULUS
Basement - Lake / service / back of house 1,088 1,089
Ground - Entrance / ablutions / conference /
temporary exhibition 1,878 1,500 3,178
First - Restaurant 812 812
Second - Viewing gallery 167 167 334
MUSEUM CAVE m2 2,625 300 2,825
KIDDIES CAVE EXPERIENCE m2 300 300 600
MARKET
Paving m2 2,500 2,500
Cover m2 720 720
Exira for lockup facilities m2 200 200
AMPHITHEATRE
Amphitheatre stage and lockup m2 200 200
Open terraced area m2 5,000 5,000
LEARNERS ACCOMODATION m2 450 100 550
LUXURY TENT ACCOMODATION m2 1,229 100 1,399
SITEWORKS
Landscaping m2 187,000 187,000
Road m2 15,375 15,375
Pathways m2 1,760 1,760
Parking m2 20,000 20,000
Abiutions to parking area m2 25 25
Main entrance guardhouse m2 25 25
Refuse yard, etc m2 100 100
Workshops, eic m2 100 100
STERKFONTEIN UPGRADE
Primary fossil preparation centre m2 360 360
Backroom preparing room m2 100 100
Storage ! display m2 100 100
Auditorium / high tech lecture m2 240 240
Open courtyard m2 200 200
Kicsk / coffee / shop m2 100 100
Curio shop m2 50 50
Toilet / refreshment area m2 50 50
Specialist offices m2 80 80
Provision for hominid exhibition space, etc. m2 200 200
Provision for upgrading roads, carpark area,eic. m2 5,000 5,000
Landscaping 80,000 80,000

11,070 319,302 330,372




STANDARD SPECIFICATION AND FINISHES
-12 APRIL 2003

CRADLE OF HUMANKIND

This specification denotes the standard finishes applicable to this project. Any upgraded fmishes will
be an extra cost to the contract.

1.0. SECTION A: EXTERNAL WORKS

1.1

1.2

1.3

1.4

1.5

1.6

ENTRANCE PYLONS

The seven feature entrance pylons approximately 20 m high are to be constructed of
reinforced concrete and finished off shutter.

ENTRANCE ROAD INTO FACILITY

The main access-way into the ICC will be a two-way road that will be partly sunk into
the landscape to provide maximum visual impact to the visitor. The road will have a
black-top surfacing. The lighting will be in the form of bollard type fittings.

MAIN PARKING / INTERMODAL TRANSFER FACILITY (20000m2)

This terraced parking facility will be able to accommodate approximately 800 vehicles,
with circulation designed to facilitate bus and taxi articulation. To achieve visual
consistency, this will similarly be black-top surfacing. The parking area will be lit be
means of standard street lighting poles. '

LANDSCAPING

Generally, as part of the unobtrusive design philosophy, the bushveld will be
rehabilitated, with grassing to sides of roads and pathways. There will be savannah
establishment, manipulated landscape, and irrigation to these areas. Further, there will
be rock placement at certain areas.

FEATURES ALONG THE LANDSCAPE

As per the original storyline, an integrated set of “primary and secondary” beacons will
be positioned at pre-determined spots to assist the visitor with orientating himself
relative to the COH site.

PERIMETER FENCING

The existing fence will generally be used, save for where the fencing poses a security
threat. These portions will be replaced with new, and a new game fence will be erected
alongside the Standard Bank site. A

By
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1.7 MAIN ENTRANCE GATEHOUSE

A gatehouse will be constructed, approximately 25m2 to house security guards, an
ablution facility with associated septic tank.

1.8 PATHWAYS / GENERAL AREAS

Generally, pathways will be constructed in paving, with accentuated lighting in the
forms of bollards. '

A provision has been made for a dedicated refuse yard and a workshop for estate
maintenance.

1.9  AMPHITHEATRE

The amphitheatre will be landscaped to achieve its desired form, and approximately
300 m2 of hardstand will be constructed to cater for stage performances, etc.

2.0 SECTION B: TUMULUS

2.1 Qutside areas

Substantial hard surface made up of carefully chosen interlocking paving blocks to
provide circulatory and milling space for visitors.

2.2 Entrance foyers and public areas

To achieve the earthy aesthetic appeal, specialist tinted concrete applications will be
used for floor finishes. The same treatment will apply to walls and soffits of slabs.
Suspended ceilings will be used where overhead services are required.

Carefully selected areas will receive specialist feature panels clad with applied
materials.

2.3 Underground lake.

The underground lake will be a recessed slab able to accommodate approximately 500
mm of water. The lake will be appropriately waterproofed. The lake enclosure will be
mechanically ventilated and two extraction fans will be used for smoke ventilation.

2.4 Conference facility

Appropriate heavy-duty carpeting will be employed for the main facility including pre-
assembly and breakaway spaces.

Acoustic treatment of walls and ceilings will be provided, where required.

Flush plastered ceilings and bulkheads will adorn special areas

Carefully selected areas will receive specialist feature panels clad with applied

materials.

Flexibility in the conference area will be achieved by the utilisation of acoustic sliding

folding partitions. $

The conference facility will be air-conditioned. (@’ X
Cradle of Humankind 2 finishes schedule
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2.5 Ablutions

Generally, there will be slate flooring, with walls clad in full height ceramic tiling.
The ceilings will be suspended flush-plastered with crown mouldings.

Dado wall mouldings will be introduced where deemed appropriate.

Internal toilet divisions will be constructed in brickwork.

Water closets and urinals will be high quality vitreous china, with flush actuators.
Vanity slabs will be constructed out of concrete with decorative stand in bowls.
Tapware will be chosen to complement the stand in bowls.

2.6 Restaurant

Generally, floor finishes will be a combination of heavy-duty carpet and ceramic floor
finishes. Ceilings will be designed to integrate drop in suspended ceilings, flush
plastered bands and dropped bulkheads. Wall finishes will be consistent as with the rest
of the building, which will be high quality off shutter, with specialist feature panels.
The restaurant will be air-conditioned.

2.7 Main kitchen

The main kitchen will be carefully designed to ensure total functionality to suit the
operator.

2.8 Back of house

The management and support staff offices will be provided for. The fitout will be
similar to an office installation, i.e. carpet tiles to floors, suspended vinyl faced
ceilings, and 12,7 mm drywall partitioning to cellular offices.

2.9 Vertical transportation

There will be provision for two lifts to allow vertical access.

There will also be staircases with balustrading in mild and stainless steel.

2.10 Services

2.11 External dome finish

The external dome form will be finished in deeply contrasting materials. On the one
side, the dome will represent all that’s earthly which can be achieved by specialised
paint techniques, and the other side of the dome will be construed to look “high tech”
which could entail a mixture of glass and metallic products.

Cradle of Humankind 3. finishes schedule
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3.0 SECTION C: UNDERGROUND MUSEUM CAVE

3.1 Construction

The cave will be partially underground with approximately 500 mm soil cover over.
The cave shell is constructed typically with reinforced concrete with retaining
waterproofed walls. The internal walkway is designed to be single span.

The internal finish will be high quality off shutter. Above ground portions will be
constructed with brickwork and durable plaster and paint.

Internal walkways will assimilate the general theme of specialised concrete finishes.
The roof over the internal walkway will cater for in design the attainment of
proportional natural light. This natural light will be either in the form of skylights or
light monitors.

Service troughs will dissect the floor at intervals, to ensure maximur distribution of
services for the exhibits. The soffit of the tunnel will be off-shutter with built in hooks
for sub-assemblies or suspension of exhibit material.

The cave will be fully air-conditioned, with an allowance for 4 smoke extraction fans.

4.0 SECTION D: CRAFT MARKET

The market will consist of approximately 1000m2 of covered area, 2500m2 of paving and
250m2 of lock-up facilities. The market area will have electrical distribution and lighting.

5.0 SECTION E: LEARNERS ACCOMODATION

The learner accommodation building will be constructed with stone clad finishes
externally, and internal walls bagged. The floor finishes will be composed of either carpet
tiles or ceramic tiles. There will be a common ablution area with finishes consistent with
dormitory type living.

6.0 SECTION F: LUXURY TENTED ACCOMODATION

There will be provision for 24 such suites, each comprising a bedroom, living area,
bathroom and external patio area. The design provides for an outdoor living experience,
with floors suspended off the ground. The bathroom cores will be constructed in a concrete
surface bed, with brick walls. The frame of the tent will be a robust structure, capable of
carrying a suitable weatherproof covering. Internalty, the rooms will be finished with
earthy wall treatment, and ceilings will be left exposed. The bathrooms will be finished
with slate floor tiling and a mixture of wall tiles and decorative textured finishes. Sanitary
fittings and ironmongery will be carefully chosen to compliment the general themeing. A
bath-tub, enclosed shower, water closet, bidet and wash hand basins will be provided.
Fume extraction will be provided.

Associated back of house facilities will be provided in terms of an administration office,
senior staff accommodation, and a laundry / housekeeping facility.

Public facilities to be included would be a bar-lounge including a drinks bar, reception area
and warm-up facilities for light meals. A business centre would be incorporated.

The public facilities will be housed in a tent-like structure, and all internal finishes will be
consistent with the earthy look. g
A small splashpool and boma area will be provided in addition. ,\/7

Cradle of Humankind 4 finishes schedule
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7.0 SECTION G: KIDDIES CAVE EXPERIENCE

The kiddies cave will resemble a partly underground structure, with “caverns™ constructed
internally to allow the kids to explore various educational amenities.

8.0 SECTION H: PICNIC AREA

There will be a series of pathways leading to a dedicated picnic area, for families to take in
the breathtaking views and enjoy light snacks.
Provision will be made for refuse bins, there will be accentuated lighting, benches.etc.

9.0 SECTION I: GENERAL

ELECTRICAL

Provision is made for a 800 Kva Generator for standby power (40% of total load)
Provision for a 200Kva UPS (10% of total load)

Provision for 11KV cable reticulation on site (overhead and underground)
Provision for Low Voltage reticulation

Provision for data and voice reticulation only

Provision of access control

Provision of CCTV at Tumulus reception and tunnel only

Provision of a BMS system

Provision of an evacuation and PA system

FIRE PROTECTION

Generally signage, extinguishers and hosereels are provided at each building

Cradle of Humankind finishes schedule /
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SCHEDULE 3
ENVIRONMENTAL GUIDELINES
Sustainable Development Best Practice

Sustainable development best practice is to be incorporated into the planning, design and
practice of all aspects of the ICC (including architecture, landscaping, exhibition design,
construction, operation and Story Line). The social aspects of sustainable development are
referred to elsewhere. In terms of environmental aspects, the basic principles to be
considered and integrated into the fabric of the total design and plan include, as output

specifications:
e The adoption of an approach to development that strives to conserve resources;
e Minimising the use of non-renewable resources;

Mechanisms and activities that are:

Non-damaging to natural ecosystems;

. Non-polluting to the greatest extent possible;

Not a danger to the well-being of people;

Take a long-term rather than a short-term view of the impact of all activities and

conditions;

Considers, at a minimum:

. Passive energy design of all buildings to regulate climate and conserve energy;
. Energy conservation and appropriate use of renewable energy;
. Ensuring a positive impact on health and the environment in all aspects of the life

cycle of the buildings, their exhibits and materials used;
o Water conservation and water demand management;

e Appropriate use of local materials for buildings and displays; @M /K/

2003/10/16.12:11 (2K)
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e Minimisation and recycling of solid waste and gray water;

e Innovative sewage treatment;

e Incorporation of a non-polluting internal transport system,;

e The smallest possible ecological footprint for the development; and

e The reduction and management of air, noise and visual pollution.

2003/10/16 12:11 (2K)
JOHANNESBURG 25302 v2 [25302_2.D0OC) -2-
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SCHEDULE 4

BUSINESS PLAN

See the Business Plan Annexure to the Shareholders’ Agreement which is Schedule 16 to this

Agreement.
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SCHEDULE 5

CONSTRUCTION BOND

Part A
Form of Construction Bond
To be provided to the Department of Agriculture, Conservation, Environment and
Land Affairs of the Gauteng Province having its principal place of business at

[ ] (hereinafter referred to as “the Department”)
Whereas:

(a) The Department has awarded a contract for the design and construction of and
installation of exhibitions at the Interpretation Centre Complex for the Cradle
of Humankind World Heritage Site under a construction contract (hereinafter
called the “Agreement”) to [Name of Concessionaire] (hereinafter called

“Project Company”); and

()  Project Company is obliged by the terms of the Agreement to provide this
Bond to the Department to secure the performance of its obligations under the

Agreement.
We, the undersigned
and
(Name) (Name)
acting herein as
and
(Position) (Position)

of
(hereinafter called the “Bank™)




being duly authorised to sign and incur obligations in the name of the Bank under and
in terms of a Resolution of the Board of Directors of the Bank, a certified copy of
which is annexed hereto, hereby irrevocably and unconditionally guarantee and
undertake on behalf of the Bank that:

1. The Bank shall pay amounts not exceeding [R163 million or such greater amount

as specified in the Bid Submission] R

( Rand) in aggregate (the “Maximum Amount”) without

delay, on receipt by the Bank of the first written demand of the Department that
the amount is due and payable and without proof of any breach or other defaﬁlt.
The Bank shall pay such amount(s) to the Department upon receipt of a certificate
(the “Certificate”) in the form attached signed by an authorised representative of
the Department certifying that the Department is entitled to draw on this Bond
pursuant to the provisions of the Agreement. The Department may make partial
and/or multiple demands under this Bond provided that the aggregate of amounts

paid under this Bond shall not exceed the Maximum Amount.

2. The demand for payment together with this Bond (or a certified copy hereof) and
the Certificate shall constitute prima facie proof of the Bank’s indebtedness
hereunder for the purposes of any proceedings including but not limited to
provisional sentence proceedings instituted against the Bank in any court of law

having jurisdiction.

3. Neither the failure of the Department nor of Project Company respectively to
enforce strict or substantial compliance by Project Company or any contractor or
sub-contractor with their respective obligations nor any act, conduct, or omission
by the Department or Project Company prejudicial to the interests of the Bank
including, without limitation, the granting of time or any other indulgence to
Project Company, any contractor or sub-contractor or any other person or by
amendment to or variation or waiver of terms of the Agreement, any sub-contract
or any ancillary or related document (the “Underlying Documents”) will
discharge the Bank from liability under this Bond. For the avoidance of doubt, the
Bank’s liability under this Bond will not be discharged notwithstanding the
winding up, dissolution or judicial management of Project Company, any

contractor or sub-contractor or any other person and the Bond shall be honoured /.(

(&/@,@



regardless of the invalidity, illegality or unenforceability of the Underlying

Documents.

4. The Bond shall:

41]. remain in full force and effect from the date hereof, and shall expire on

the earlier of*

4.1.1. the issuance of a replacement Bond in accordance with the

terms of the Agreement;

41.2. 90 (ninety) Business Days after the expiry or -earlier

termination of the Agreement; or

4.13. the date when the Bank has paid to the Department an amount

which is equal to (or amounts which in aggregate total) the

Maximum Amount;

4.2. exist independently of the Agreement or any amendment, variation or

novation thereof;

4.3. be returned to the Bank on its expiry, cancellation, withdrawal or this
Bond being fully drawn; and

44. be governed by the laws of the Republic of South Aftica.

5. The Bank shall deposit any payment made under this Bond into an account
designated by the Department.

6. The Bank shall make any payment demanded under this Bond free, clear of
and without any deduction, withholding, counterclaim or set-off of any kind.
If the Bank is required by law to make payments subject to the deduction or
withholding of tax, it will make such further payments as are necessary to
ensure that the amounts paid to the Department equal the amounts that would
have been paid to the Department had no such deduction or withholding been

made or been required to be made.

M
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9.1.

9.2.

9.3.

9.4,

8.5.

9.5.1.

The obligations of the Bank under this Bond shall not in any way be affected
by the invalidity, illegality or unenforceability for any reason of the

obligations of Project Company.

The Bank shall have no rights of recourse or claim of whatever nature against
the Department arising out of its obligation to pay or arising out of actual

payment under this Bond to the Department.
Addresses and Notices:

The parties hereto choose domicilium citandi et executandi for all

purposes of and in connection with the Bond as follows:

the Department:

Telefax:

The Bank:

Telefax:

Any party hereto shall be entitled to change its domicilium from time
to time, provided that any new domicilium selected by it shall be a
physical address in the Republic of South Affica, and any such change
shall only be effective upon r_eceipt of notice in writing by the other

party of such change.

All notices, demands, communications or payments intended for any
party shall be made or given at such party’s domicilium for the time
being.

Any notice required or permitted to be given under this Bond shall be

valid and effective only if in writing.

A notice sent by one party to another party shall be deemed to be

received:

on the same day, if delivered by hand;



9.5.2. on the same day of transmission, if sent by telefax with a receipt

confirming completion of transmission.

9.6. Notwithstanding anything to the contrary herein contained a written
notice or communication received by a party shall be an adequate
writfen notice or communication to it notwithstanding that it was not
sent to or delivered at its chosen domicilium citandi et executandi.

SIGNED ON 20___

AT (Place)

SIGNATURE SIGNATURE

[NAME] [NAME]

[TITLE] [TITLE]

WITNESS 2

WITNESS 1




SCHEDULE 5

PartB
Form of Certificate
To: [Name and address of Bank)
Attention:
From: Department of Agriculture, Conservation, Environment and Land
Affairs of the Gauteng Province (“the Department”)
Address:
Dated:
Dear Sirs

Performance Bond Dated [insert date] (the “Bond”)

We refer to the above Bond issued by you. Terms defined in the Bond shall have the

same meaning when used in this Certificate.

The Department is entitled to call on this Bond under the Agreement and we demand
payment of the sum of R] | under the Bond. Payment is to be made in

accordance with the provisions of the Bond.
Payment must be made without delay to [the Department’s bank account details].

Yours faithfully,

..............................

for and on behalf of

Departmerit of Agriculture, Conservation, Environment and Land Affairs of the

Gauteng Province

A 7
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SCHEDULE 6
O & M BOND

Part A
Form of O&M Bond
To be provided to the Department of Agriculture, Conservation, Environment and
Land Affairs of the Gauteng Province having its principal place of business at

[ ] (hereinafter referred to as “the Department™)

Whereas:

(a) The Department has awarded a contract for the operation and maintenance of
the Interpretation Centre Complex for the Cradle of Humankind World
Heritage Site under a operation and maintenance contract (hereinafter called
the “Agreement”) to [Name of Concessionaire] (hereinafter called “Project

Company”); and

(c) Project Company is obliged by the terms of the Agreement to provide this
Bond to the Department to secure the performance of its obligations under the
Agreement.

We, the undersigned

and
(Name) (Name)
acting herein as

and
(Position) (Position)

of
(hereinafter called the “Bank™)

being duly authorised to sign and incur obligations in the name of the Bank under and

in terms of a Resolution of the Board of Directors of the Bank, a certified copy of

%g



which is anmexed hereto, hereby imrevocably and unconditionally guarantee and
undertake on behalf of the Bank that:

5. The Bapk shall pay amounts not exceeding R

( Rand) in aggregate (the “Maximum Amount”)

without delay, on receipt by the Bank of the first written demand of the
Department that the amount is due and payable and without proof of any breach or
other default. The Bank shall pay such amount(s) to the Department upon receipt
of a certificate (the “Certificate”) in the form attached signed by an authorised
representative the Department certifying that the Department is entitled to draw on
this Bond pursuant to the provisions of the Agreement. The Department may
make partial and/or multiple demands under this Bond provided that the aggregate

of amounts paid under this Bond shall not exceed the Maximum Amount.

6. The demand for payment together with this Bond (or a certified copy hereof) and
the Certificate shall constitute prima facie proof of the Bank’s indebtedness
hercund;:r for the purposes of any proceedings including but not limited to
provisional sentence proceedings instituted against the Bank in any court of law

having junisdiction.

7. Neither the failure of the Department nor of Project Company respectively to
enforce strict or substantial compliance by Project Company or any contractor or
sub-contractor with their respective obligations nor any act, conduct; or omission
by the Department or Project Company prejudicial to the interests of the Bank
including, without limitation, the granting of time or any other indulgence to
Project Company, any contractor or sub-contractor or any other person or by
amendment to or variation or waiver of terms of the Agreement, any sub-contract
or any ancillary or related document (the “Underlying Documents™) will
discharge the Bank from liability under this Bond. For the avoidance of doubt, the
Bank’s liability under this Bond will not be discharged notwithstanding the
winding up, dissolution or judicial management of Project Company, any

contractor or sub-contractor or any other person and the Bond shall be honoured

! Such amount shall equal the Concessionaire’s proposed Concession Fee, as set out in the Bid

Submiseion J
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regardless of the invalidity, illegality or unenforceability of the Underlying

Documents.

8. The Bond shall:

4.1.

4.1.1.

4.2.

4.3.

4.4.

remain in full force and effect from the date hereof, and shall expire on

the earlier of:

the issuance of a replacement Bond in accordance with the

terms of the Agreement;

90 (ninety) Business Days after the expiry or earlier

termination of the Agreement; or

the date when the Bank has paid to the Department an amount
which is equal to (or amounts which in aggregate total) the

Maximum Amount;

exist independently of the Agreement or any amendment, variation or

novation thereof;

be returned to the Bank on its expiry, cancellation, withdrawal or this
Bond being fully drawn; and

be governed by the laws of the Republic of South Africa.

The Bank shall deposit any payment made under this Bond into an account
designated by the Department.

The Bank shall make any payment demanded under this Bond free, clear of
and without any deduction, withholding, counterclaim or set-off of any kind.
If the Bank is required by law to make payments subject to the deduction or
withholding of tax, it will make such further payments as are necessary to
ensure that the amounts paid to the Department equal the amounts that would
have been paid to the Department had no such deduction or withholding been

made or been required to be made.



10.

11

12.

12.1.

12.2.

12.3.

12.4.

12.5.

12.5.1.

The obligations of the Bank under this Bond shall not in any way be affected

by the invalidity, illegality or unmenforceability for any reason of the
obligations of Project Company.

The Bank shall have no rights of recourse or claim of whatever nature against
the Department arising out of its obligation to pay or arising out of actual

payment under this Bond to the Department.

Addresses and Notices:

The parties hereto choose domicilium citandi et executandi for all

purposes of and in connection with the Bond as follows:

the Department:

Telefax:

The Bank:

Telefax:

Any party hereto shall be entitled to change its domicilium from time
to time, provided that any new domicilium selected by it shall be a
physical address in the Republic of South Africa, and any such change
shall only be effective upon receipt of notice in writing by the other

party of such change.

All notices, demands, communications or payments intended for any
party shall be made or given at such party’s domicilium for the time
being.

Any notice required or permitted to be given under this Bond shall be

valid and effective only if in writing.

A notice sent by one party to another party shall be deemed to be

received:

on the same day, if delivered by hand;



12.5.2 on the same day of transmission, if sent by telefax with a receipt

confirming completion of transmission.

12.6. Notwithstanding anything to the contrary herein contained a written
notice or communication received by a party shall be an adequate
written notice or communication to it notwithstanding that it was not
sent to or delivered at its chosen domicilium citandi et executandi.

SIGNED ON 20

AT (Place)

SIGNATURE SIGNATURE

[NAME] [NAME]

[TITLE} [TITLE]

WITNESS 1 WITNESS 2




SCHBEDULE 6

Part B
Form of Certificate

To: [Name and address of Bank]
Attention:
From: Department of Agriculture, Conservation, Environment and Land

Affairs of the Gauteng Province (“the Department”)
Address:
Dated:
Dear Sirs.
Performance Bond Dated [insert date] (the “Bond”)

We refer to the above Bond issued by you. Terms defined in the Bond shall have the

same meaning when used in this Certificate.

the Department is entitled to call on this Bond under the Agreement and we demand
payment of the sum of R] ] under the Bond. Payment is to be made in

accordance with the provisions of the Bond.
Payment must be made without delay to [the Department’s bank account details] .

Yours faithfully,

..............................

for and on behalf of

Department of Agriculture, Conservation, Environment and Land Affairs of the

Gauteng Province
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SCHEDULE 7
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PROTOCOL NO.

NOTARIAL DEED OF SERVITUDE

BE IT HEREBY MADE KNOWN

THAT on e 2003 before me

ANDREW EDWARD SEABER

Notary Public by tawful authority duly sworn and admitted, practising at Sandton in the
Province of Gauteng, Republic of South Africa, and in the presence of the u'ndersigﬁed

witnesses, personally came and appesared

SANET ESTHER VAN ZYL

e
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In her capacity as the duly authorised attorney and agent of
the Gauteng Department of Agriculture, Conservation,
Environment and Land Affairs

acting for and on behalf of the Gauteng Provincial Government

(the "Grantor")

by virtue of a power of attorney granted to her at Sandton on the e day of e 2003 by

o, he having been duly authorised thereto by virtue of a resolution of the Grantor.
And also appeared before me, the Notary

SANET ESTHER VAN ZYL
in her capacity as the duly authorised attorney and agent of the

FSG SPECIAL PURPOSE COMPANY (PROPRIETARY) LIMITED
Registration Number 2002/032101/07

(the "Grantee")

by virtue of a power of attorney granted to her at Sandton on the e day of e 2003 by

e, he having been duly authorised thereto by virtue of a resolution of the Grantee,

which powers of attorney and certified copies of which resolutions have this day

been exhibited to me and now remain filed in my protocol.

And the appearer declared that —

\
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The Grantor is the registered owner of -

1. Portion 4 of the farm Waterkloof No. 515, Registration Division J.Q., Province of
Gauteng,

MEASURING: [insert] ([insert in words]) hectares
Held by Deed of Transfer [insert];
and

2. Portion 1 of the farm Waterpoort No. 585, Regiétration Division J.Q., Province of
Gauteng,

MEASURING: [insert] ([insert in words]) hectares
Held by Deed of Transfer [insert].

and

3. Portion 3 of the Farm Spring Farm No. 588, Registration Division J.Q., Province

of Gauteng;
MEASURING 100 (One Hundred) Hectares;

Held by Deed of Transfer [insert].

(the "Properties")

Whereas the Gauteng Provincial Government, through its Depariment of
Agriculture, Conservation, Environment and Land Affairs, the Grantor, the Public
Benefit Organisation (“The Cradle of Humiankind Trust”, Registration Number | Trust
7264/03), Blue IQ Holdings Limited and the Grantee have entered into the

Concession Contract;

and whereas in terms of the Concession Contract, the Grantee has been granted [-(

the Rights for the Grant Period;

4



and whereas in order to secure the Rights, the Grantor and the Grantee have

agreed to enter into this Deed of Servitude and to cause it to be registered against the
Grantor's title deeds to the Properties.

Now therefore the Appearer declares -

1

1.1

1.1.1

1.1.3

DEFINITIONS AND INTERPRETATION

Definitions

In this Deed of Servitude, unless clearly inconsistent with or otherwise

indicated by the context -

"Businesses" means the businesses which the Grantee is entitied
to operate within the Servitude Area in terms of the Concession

Contract, namely (e to be advised);

"Concession Confract" means the written contract entered into
between the Gauteng Provincial Government through its
Department of Agriculture, Conservation, Environment and Land
Affairs, the Grantor, the Public Benefit Organisatién (The Cradle of
Humankind Trust), Blue 1Q Investment Holdings (Proprietary)
Limited and the Grantee dated e, infer alia, for the design,
construction, exhibition installation, operation and maintenance in
the Servitude Area of certain conference and educationa!l resource
centres, amphitheatres, food and retail outlets and the Orientation

Centre;

"Deed of Servitude" means this notarial deed of servitude and its

Appendices;

"Grantee" means the grantee referred to in the preamble to this
Deed of Servitude, namely FSG Special Purpose Company
(Proprietary) Limited, its contractors, sub-contractors, officers,
sarvants, representatives, employees, agents, invitees or persons

having business in the Servitude Area with the Grantee;

/{% —



1.1.9

1.1.10

1.1.11

"Grantor" means the grantor referred to in the preamble to this
Deed of Servitude, namely; the Gauteng Department of
Agriculture, Conservation, Environment and Land Affairs, acting

for and on behalf of the Gauteng Provincial Government;

"Grant Period" means the grant period referred to in 3;

"Mohale’s Gate Site" means one of the concession areas granted
to the Grantee under the Concession Contract located in the
Servitude Area as depicted on land surveyor's diagram
S.G. No. Ae dated e;

"Operation and Maintenance Contracts” means the contracts to
be entered into to which the Grantee will be a party, for the
operation and maintenance of the Orientation Centre, the
Sterkfontein Site, the Roads, the installations and any other
improvements on the Servitude Area for which the Grantee has, in
terms of the Concession Contract, assumed the responsibiiity to

operate and maintain;

"Orientation Cenfre" means the Dbuildings and other
improvements to be constructed and operated by the Grantes on
the Servitude Area (Sterkfontein Site) comprising, inter alia, a
fossil preparation centre, an auditorium and an educational
resource centre, depicted on the land surveyor's diagram S.G.

No. Ae dated e, attached as Appendix 1;

"Parties" means the Grantor and the Grantee, and "Party" means

any one of them as the context may indicate;

"Project” means the execution of the Works, and the other
activities contemplated in the Concession Contract which have
been assigned to the Grantee, including the Operation and

Maintenance Contracts in respect of the Servitude Area

(Sterkfontein Site);



1.1.12

1.1.13

1.1.131

1.1.13.2

1.1.13.3

1.1.134

1.1.13.6

1.1.13.7

1.1.13.8

1.1.15

"Properties" means the properties referred to in the preamble to
this Deed of Servitude;

“Rights" means the rights granted as more fully set out in 4 by the

Grantor to the Grantee, and includes, infer alia, the rights -
of access:
to occupy;
to construct the Works;

and responsibilities under the Operation and Maintenance

Contracts;
to implement the Project;
to operate the Orientation Centre;
to operate the Businesses; and
to egress,
on an exclusive basis on the Servitude Area (Mohale’s Gate Site);

"Roads" means the roads already in existence and to be
constructed within the Servitude Area and the other roads
between the Servitude Area and the other areas on the Properties
to which the Grantee has been granted servitudinal rights and
between such areas and the nearest public road/s as depicted on

land surveyor's diagram S.G. No. Ae, dated s,

"Servitude Area" means that portion of the Properties indicating
the Mohale’s Gate Site and the Roads depicted on land surveyor's

diagram S.G. NO. Ae, dated e, and measuring e {(e) sgquare

0

metres;

N



1.1.16

1.1.17

1.1.18

1.2

1.2.1

1.2.11

1.2.1.2

1.2.1.3

1.2.2

1.2.3

1.2.4

"Utilities" means the faciliies and infrastructural development
required in the Servitude Area for the provisions of water,
electricity, telecommunications, secondary roads, solid waste

removal and bulk sewerage facilities;

"VAT" means value-added tax payable in terms of the Value-
Added Tax Act, No. 89 of 1991, as amended: and

“Works" means the building and engineering works on the
Servitude Area, comprising the building works necessary to
construct the Orientation Centre, the Roads and other

improvements on the Servitude Area and the Utilities.

Interpretation

In this Deed of Servitude, unless clearly inconsistent with or

otherwise indicated by the context —

any reference to the singular includes the plural and vice

versa,

any reference to natural persons includes legal persons and

vice versa; and
any reference to a gender includes the other genders.

Where appropriate, meanings ascribed to defined words and
expressions in 1.1, shall impose substantive obiigations on the

Parties.

The clause headings in this Deed of Servitude have been inserted
for convenience only and shall not be taken into account in its

interpretation.

Words and expressions defined in any sub-clause shall, for the
purpeses of the clause of which that sub-clause forms part, bear

the meanings assigned to such words and expressions in that sub-

clause. @V I‘/
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1.2.5

4.1

4.1.1

4.1.2

413

This Deed of Servitude shall be governed by and construed and
interpreted in accordance with the law of the Republic of South
Africa.

GRANT OF REAL RIGHT

The Grantor hereby grants to the Grantee, which hereby accepts, the Rights
upon the terms and conditions in this Deed of Servitude.

GRANT PERIOD

Notwithstanding the date of execution and the date of registration of this Deed
of Servitude, the Grantee shall be entitiad to exercisz the Rights from e, and
the Rights shall endure for the concession period as defined in the

Concession Contract.

RIGHTS

Without in any way iimiting the rights which the Granise may require for
the proper exercise and enjoyment of its rights in terms of the Deed of
Servitude or the Concassion Contract or have at law, the Grantor, in so
far as it is legally entitied to do so, for the duration of the Grant Period

grants to the Grantee -

the rights of access to, right of way over, and egress from the
Servitude Area for the Grantes, by way of pedestrian or vehicular

traffic or other method of transport;

the rights to operate the Businesses for its own account within the

Servitude Area;

the rights to bring any material, installations, machinery,
attachments, equipment onto' the Servitude Area which the
Grantee may deem necessary, with the right to install and

maintain same for the duration of the Grant Period;

N
A



4.1.4 the rights to generally to do all such things as the Grantee may
deem necessary for the implementation of its activities on the

Servitude Area pursuant to this Deed of Servitude;

415 the right, at all times to carry out, construct, lay down, in or under
the Servitude Area the Works, pursuant to the Concession
Coniract, the Operation and Maintenance Contracis, and/or the
Project 2s may now or hereafter be necessary or desirable for use
by the Grantee, and at all times to enter upon and use the
Servitude Area for the purposes aforesaid, and to carry out, in, on
or under the Servitude Area all or such part of the Works as may
in the opinion of the Grantee or its duly authorised representatives
be necessary or desirable from time to time for the purpeses of

this Deed of Servitude;

4186 the right to construct the Works and all appurtenances thereto in
such a manner and of such materials as stipulated in the
Concession Contract and the Operation and Maintenance
Contracts and in the absence of such stipulations in such a
manner and of such materials as in the opinion of the Grantee

shall be necessary or desirablg;

417 the right to bring upon the Serviti;de Area all such workmen,
conveyances, tools, machinery and materials as, in the opinion of
the Grantee or the authorised representatives, may be necessary
or desirable for the construction and iaying of the Works, or for the
cleansing, repairing, maintaining, renewing or replacing of the
same from time to time and to make such excavations on the
Servitude Area of such depth and in such manner as may be

necessary or desirable for the purpeses aforesaid;

4.1.8 the right to deposit temporarily on the land adjoining the Servitude
Area such materials as may be excavated by the Grantee during
the course of construction, repair, maintenance, removal or
replacemant of the Works as the Grantee in its sole and absolute
discretion may deem necessary. Should any damage be caused to

the Properties as a direct result only of the process of

*. 4



4.1.9

4.1.10

4.1.11

4112

4.1.13

10

construction, repair, maintenance, removal or replacement of the

Works, such damage shall be made good by the Grantes;

the right to at all times before or after the completion of the Works
or any part thereof as aforesaid have full and free access by its
officials, assistants, workmen, employees, vehicles or agents to
the Servitude Area for the pu.*';ﬁdse of carrying out, constructing,
laying down, examining, cleaning, clearing, maintaining, repairir]g

and removing or replacing the Works or-a portion thereof;

the right to enter the Servitude Area as may be necessary for any
investigation, survey or other act necessary for the purposes of the

Project and any preparation work in respect of the Project;

the right to pursue such activities as the Grantee may deem

nacessary in the exploitation and exercise of its rights hareunder,;

the right to erect telephone lines, power lines, pipelines and pump
instaliations; and

the right to obtain such consents, licences, permits and authorities
as may legally be required (and this grant shall serve as the
Grantor's written consent thereto) in order to enabie the Grantee

to conduct the activities herein envisaged, on the Servitude Area.

5 GRANTOR'S WARRANTIES AND UNDERTAKINGS

The Grantor warrants and undertakes in favour of the Graniee that -

5.1

52

53

it is the registered owner of the Properties;

for the duration of the Grant Period, it has and will continue to have the

necessary legal capacity and authority to grant the Rights;

no usufruct, mortgage bond, deed of hypothecation, judicial attachment,
fideicommissum, option, pre-emptive right, lease, prospecting contract,

mineral lease, grant or cession of real rights or servitude relating to the

olf

Rights or restrictive condition exist in respect of the Properties; C&\
ld



5.5

8.1

11

it will not interfere or allow any interference by third parties in the
activities of the Grantee, has not previously granted, nor during the
Grant Period will it grant, without the prior written consent of the
Grantee, any preferent right, mineral lease, prospecting contract, option,
overriding option, pre-emptive right, cession or grant of real rights,
servitude, or alienation in respect of the Rights or in respect of the
Properiies, and which rights shall in any such event be subjéct tfo the
rights of the Grantee in terms hereof and the Grantor shall not do or
permit to be done anything which may hinder or prejudice the rights of

the Grantee hereunder; and

for the duration of the Grant Period, the Grantor shall have and enjoy
undisturbed possession of the Servitude Area and without derogating
from the generality of the foregoing, the Grantor warrants that there will
be no tenants, or legal or illegal occupants on, or with rights to any part

of the Servitude Araa.

CESSION

The Grantee shall not be entitied to cede, transfer, make over, let, sublet,

grant, sub-grant or in any other way dispose of any of or all of its rights and/or

. obligations under and in terms of this Deed of Servitude.

TRANSFER

The Grantor shall not transfer either or both of the Properties, or any portion
thereof, without giving the Grantee 1 (one) month's written notice prior to the

date of regisiration of transfer at the appropriate deeds registry.

GENERAL

Should the Grantor at any time obtain any extension or alteration to the
existing title to the Properties, then and in such case the extended or
substituted title shall be issued subject to the Deed of Servitude, it being

the intention of these presents to secure to the Grantee in perpetuity the

*

11

Rights hereby granted to the Grantes.



8.2

8.3

8.4

8.5

8.6

12

This Deed of Servitude shall be registered against the title deeds of the

Properties.

The costs of the drawing and registration of the Deed of Servitude,
including the costs of any necessary diagrams and plans, shall be paid

and borne by the Grantee.

No consideration is payable by the Grantee to the Grantor for the grant
of the servitude.

These conditions shall not prejudice in any way the rights conferred
upon the Grantee by any act, ordinance, by-law, reguiation or any other
law and the rights hereby granted shall be deemed to be in addition to

the Grantee's statutory rights and not in substitution thereof.

The terms and conditions contained herein shall be binding upon the
Grantor, its successors, successors in title, or its lessees, agents,
servants or any other person occupying the Properties on behalf of, or

by arrangement with the Grantor.

And the appearer declared in the name and on behalf of the Grantee to accept the

Rights, agreeing to fulfil all the conditions imposed upon the Grantes as set out in this

Deed of Servitude.

Thus done and signed on the day, month and year first aforewritten in the presence of

the undersigned competent witnesses and of me, the Notary.

AS WITNESSES

QUOD ATTESTOR

NOTARY PUBLIC 'E ‘



SCHEDULE 7

TO

CONCESSION CONTRACT
FOR THE

DESIGN, CONSTRUCTION, EXHIBITION INSTALLATION,
OPERATION AND MAINTENANCE OF THE INTERPRETATION
CENTRE COMPLEX

FOR THE

CRADLE OF HUMANKIND WORLD HERITAGE SITE

PART B

STERKFONTEIN SITE




PROTOCOL NO.

NOTARIAL DEED OF SERVITUDE

BE IT HEREBY MADE KNOWN

THAT on 2003 before me

ANDREW EDWARD SEABER

Notary Public by lawful authority duly swom and admitted, practising at Sandton in the
Province of Gauteng, Republic of South Africa, and in the presence of the undersigned

witnesses, personally came and appeared

SANET ESTHER VAN ZYL

in her capacity as the duly authorised attorney and agent of (( S

?

s



University of the Witwatersrand
(the "Grantor")

by virtue of a power of attorney granted to her at Sandton on the day of 2003 by

, he having been duly authorised thereto by virtue of a resolution of the Grantor.
And also appeared before me, the Notary —
SANET ESTHER VAN ZYL
in her capacity as the duly authorised attorney and agent of the

FSG SPECIAL PURPOSE COMPANY (PROPRIETARY) LIMITED
Registration Number 2002/032101/07

(the "Grantee")

by virtue of a power of attorney granted to her at Sandton on the day of 2003 by

, he having been duly authorised thereto by virtue of a resolution of the Grantee,

which powers of attorney and certified copies of which resolutions have this day

been exhibited to me and now remain filed in my protocol.
And the appearer declared that -

The Grantor is the registered owner of -

1. Portion 1 of the farm Zwartkrans No. 172, Registration Division |.Q., Province of

Gauteng,

MEASURING: 17,1306 (SEVENTEEN comma ONE THREE ZERO SIX)

@,

4

hectares

Held by Deed of Transfer T20082/1958;

and



2. Remaining Extent of the farm Zwartkrans No. 172, Registration Division 1.Q.,

Province of Gauteng,

MEASURING: 61,9418 (SIXTY ONE comma NINE FOUR ONE NINE) hectares
Held by Deed of Transfer T23384/1968.

(the "Properties”).

Whereas the Gauteng Provincial Government, through its Department of
Agriculture, Conservation, Environment and Land Affairs, the Grantor, the Public
Benefit Organisation, (The Cradle of Humankind Trust, Registration Number | Trust
7264/03), Blue IQ Holdings Limited and the Grantee have entered into the

Concession Contract;

and whereas in terms of the Concession Contract, the Grantee has been granted
the Rights for the Grant Period;

and whereas in order to secure the Rights, the Grantor and the Grantee have
agreed to enter into this Deed of Servitude and to cause it to be registered against the

Grantor's title deeds to the Properties.

Now therefore the Appearer declares -

1 DEFINITIONS AND INTERPRETATION

1.1 Definitions

In this Deed of Servitude, unless clearly inconsistent with or otherwise

indicated by the context -

1.1.1 "Businesses" means the businesses which the Grantee is entitled
to operate within the Servitude Area in terms of the Concession

Contract, namely ( to be advised);

1.1.2 "Concession Contract" means the written contract entered into

between the Gauteng Provincial Government through its

o
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1.1.3

1.1.5

1.1.7

Department of Agriculture, Conservation, Environment and Land
Affairs, the Grantor, the Public Benefit Organisation (The Cracie of
Humankind Trust), Blue 1Q Investment Holdings (Proprietary)
Limited (still to be registered) and the Grantee dated |, inter alia,
for the design, construction, exhibition installation, operation and
maintenance in the Servitude Area of certain conference and
educational resource centres, amphitheatres, food and retail

outlets and the Orientation Centre;

"Deed of Servitude" means this notarial deed of servitude and its

Appendices;

"Grantee" means the grantee referred to in the preamble io this
Deed of Servitude, namely the Concessionaire (FSG Special
Purpose Company (Propriefary) Limited), its contractors,
sub-contractors, officers, servants, representatives, employees,
agents, invitees or persons having business in the Servitude Area

with the Grantee;

"Grantor" means the grantor referred to in the preamble to this

Deed of Servitude, namely University of the Witwatersrand,
"Grant Period" means the grant period referred to in 3;

"Operation and Maintenance Contracts" means the contracts to
be entered into to which the Grantee will be a party, for the
operation and maintenance of the Orientation Centre, the
Sterkfontein Site, the Roads, the installations and any other
improvements on the Servitude Area for which the Grantee has, in
terms of the Concession Contract, assumed the responsibility to

operate and maintain;

"Orientation Centre" means the buildings and other
improvements to be constructed and operated by the Grantee on
the Servitude Area (Sterkfontein Site) comprising, infer alia, a

fossil preparation centre, an auditorium and an educational

ooy



1.1.12.1

1.1.12.2

1.1.12.3

1.1.12.4

1.1.12.5

1.1.12.6

1.1.12.7

1.1.12.8

resource centre, depicted on the land surveyor's diagram S.G.
No. A , dated , attached as Appendix {

“Parties” means the Grantor and the Grantee, and "Party" means

any one of them as the context may indicate;

"Project” means the execution of the Works, and the other
activities contemplated in the Concession Contract which have
been assigned to the Grantee, including the Operation and
Maintenance Contracts in respect of the Servitude Area
(Sterkfontein Site);

"Properties" means the properties referred to in the preamble to
this Deed of Servitude;

"Rights" means the rights granted as more fully set out in 4 by the

Grantor to the Grantee, and includes, inter alia, the rights -
of access;
to occupy;
to construct the Works;

and responsibilities under the Operation and Maintenance

Contracts;

to implement the Project;

to operate the Orientation Centre;
to operate the Businesses; and
to egress,

on an exclusive basis on the Servitude Area (Sterkfontein Site);

i
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(3]

1.1.13 "Roads" means the roads already in existence and to be
constructed within the Servitude Area and the other roads
between the Servitude Area and the other areas on the Properties
to which the Grantee has been granted servitudinal rights and
between such areas and the nearest public road/s as depicted on

land surveyor's diagram S.G. No. A |, dated ;

1.1.14 "Servitude Area" means that portion of the Properties indicating
the Sterkfontein Site and the Roads depicted on land surveyor's
diagram S.G.NO.A , dated , and measuring () square

metres;

1.1.15 "Sterkfontein Site" means one of the concession areas granted
to the Grantee under the Concession Contract located in the
Servitude Area as depicted on land surveyor's diagram
S.G.No. A dated ;

1.1.16 "Utilities" means the facilities and infrastructural development
required in the Servitude Area for the provisions of water,
electricity, telecommunications, secondary roads, solid waste

removal and bulk sewerage facilities;

1.1.17 "VAT" means value-added tax payable in terms of the Value-
Added Tax Act, No. 89 of 1991, as amended; and

1.1.18 "Works" means the building and engineering works on the
Servitude Area, comprising the building works necessary to
construct the Orientation Centre, the Roads and other

improvements on the Servitude Area and the Utilities.

1.2 Interpretation

1.2.1 in this Deed of Servitude, unless clearly inconsistent with or

otherwise indicated by the context —

1.2.1.1 any reference to the singular includes the plural and vice

A

versa,



1.2.1.2 any reference {o natural persons includes legal persons and

vice versa; and
1.2.1.3 any reference to a gender includes the other genders.

1.2.2 Where appropriate, meanings ascribed to defined words and
expressions in 1.1, shail impose substantive obligations on the
Parties.

123 The clause headings in this Deed of Servitude have been inserted
for convenience only and shall not be taken into account in its

interpretation.

1.2.4 Words and expressions defined in any sub-clause shall, for the
purposes of the clause of which that sub-clause forms part, bear
the meanings assigned to such words and expressions in that

sub-clause.

1.2.5 This Deed of Servitude shall be governed by and construed and
interpreted in accordance with the law of the Republic of South

Africa.

2 GRANT OF REAL RIGHT

The Grantor hereby grants to the Grantee, which hereby accepts, the Rights

upon the terms and conditions in this Deed of Servitude.

3 GRANT PERIOD

Notwithstanding the date of execution and the date of registration of this Deed
of Servitude, the Grantee shall be entitled to exercise the Rights during the

concession period defined in the Concession Contract.

4 RIGHTS

4.1 Without in any way limiting the rights which the Grantee may require for

the proper exercise and enjoyment of its rights in terms of the Deed of

@4%



Servitude or the Concession Contract or have at taw, the Grantor, in so
far as it is legally entitled to do so, for the duration of the Grant Period

grants to the Grantee -

4.1.1 the rights of access to, right of way over, and egress from the
Servitude Area for the Grantee, by way of pedestrian or vehicular

traffic or other method of transport;

41.2 the rights fo operate the Businesses for its own account within the

Servitude Area;

4.1.3 the rights to bring any material, installations, machinery,
attachments, equipment onto the Servitude Area which the
Grantee may deem necessary, with the right to install and

maintain same for the duration of the Grant Period;

414 the rights to generally to do all such things as the Grantee may
deem necessary for the implementation of its activities on the

Servitude Area pursuant to this Deed of Servitude;

415 the right, at all times to carry out, construct, lay down, in or under
the Servitude Area the Works, pursuant to the Concession
Contract, the Operation and Maintenance Contracts, and/or the
Project as may now or hereafter be necessary or desirable for use
by the Grantee, and at all times to enter upon and use the
Servitude Area for the purposes aforesaid, and to carry out, in, on
or under the Servitude Area all or such part of the Works as may
in the opinion of the Grantee or its duly authorised representatives
be necessary or desirable from time to time for the purposes of

this Deed of Servitude;

4.1.6 the right to construct the Works and all appurtenances thereto in
such a manner and of such materials as stipulated in the
Concession Contract and the Operation and Maintenance
Contracts and in the absence of such stipulations in such a
manner and of such materials as in the opinion of the Grantee

oA

shall be necessary or desirable;



4.1.9

4.1.10

4.1.11

4.1.12

4.1.13

the right to bring upon the Servitude Area all such workmen,
conveyances, tools, machinery and materials as, in the opinion of
the Grantee or the authorised representatives, may be necessary
or desirable for the construction and laying of the Works, or for the
cleansing, repairing, maintaining, renewing or replacing of the
same from time to time and to make such excavations on the
Servitude Area of such depth and in such manner as may be

necessary or desirable for the purposes aforesaid;

the right to deposit temporarily on the land adjoining the Servitude
Area such materials as may be excavated by the Grantee during
the course of construction, repair, maintenance, removal or
replacement of the Works as the Grantee in its sole and absolute
discretion may deem necessary. Should any damage be caused
to the Properties as a direct result only of the process of
construction, repair, maintenance, removal or replacement of the

Works, such damage shall be made good by the Grantee;

the right to at all times before or after the completion of the Works
or any part thereof as aforesaid have full and free access by its
officials, assistants, workmen, employees, vehicles or agents to
the Servitude Area for the purpose of carrying out, constructing,
laying down, examining, cleaning, clearing, maintaining, repairing

and removing or replacing the Works or a portion thereof;

the right to enter the Servitude Area as may be necessary for any
investigation, survey or other act necessary for the purposes of

the Project and any preparation work in respect of the Project;

the right to pursue such activities as the Grantee may deem

necessary in the exploitation and exercise of its rights hereunder;

the right to erect telephone lines, power lines, pipelines and pump

installaticns; and

the right to obtain such consents, licences, permits and authorities

as may legally be reguired (and this grant shall serve as the

[
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Grantor's written consent thereto) in order to enable the Grantee

to conduct the activities herein envisaged, on the Servitude Area.

4.2 Notwithstanding anything to the contrary herein contained, the Rights
granted to the Grantee shall be subject to the limitations contained in the
Concession Contract in respect of the protected sites as defined in the
Concession Confract and the limestone exhibit or museum referred to in

the Concession Contract.

5 GRANTOR'S WARRANTIES AND UNDERTAKINGS
The Grantor warrants and undertakes in favour of the Grantee that -
5.1 it is the registered owner of the Properties;

52 for the duration of the Grant Period, it has and will continue to have the

necessary legal capacity and authority to grant the Rights;

5.3 no usufruct, morigage bond, deed of hypothecation, judicial attachment,
fideicommissum, option, pre-emptive right, lease, prospecting contract,
mineral lease, grant or cession of real rights or servitude relating to the

Rights or restrictive condition exist in respect of the Properties;

5.4 it will not interfere or allow any interference by third parties in the
activities of the Grantee, has not previously granted, nor during the
Grant Period will it grant, without the prior written consent of the
Grantee, any preferent right, mineral lease, prospecting contract, option,
overriding option, pre-emptive right, cession or grant of real rights,
servitude, or alienation in respect of the Rights or in respect of the
Properties, and which rights shall in any such event be subject to the
rights of the Grantee in terms hereof and the Grantor shall not do or
permit to be done anything which may hinder or prejudice the rights of

the Grantee hereunder; and

5.5 for the duration of the Grant Period, the Grantor shall have and enjoy
undisturbed possession of the Servitude Area and without derogating

from the generality of the foregoing, the Grantor warrants that there will

\



8.1

8.2

8.3

8.4

8.5

11

be no tenants, or legal or illegal occupants on, or with rights to any part

of the Servitude Area, save for the Grantor's students and staff.

CESSION

The Grantee shall not be entitled to cede, transfer, make over, let, sublet,
grant, sub-grant or in any other way dispose of any of or all of its rights and/or

obligations under and in terms of this Deed of Servitude.

TRANSFER

The Grantor shall not transfer either or both of the Properties, or any portion
thereof, without giving the Grantee 1 (one) month's written notice prior to the

date of registration of transfer at the appropriate deeds registry.

GENERAL

Should the Grantor at any time obtain any extension or alteration to the
existing title to the Properties, then and in such case the extended or
substituted title shall be issued subject to the Deed of Servitude, it being
the intention of these presents to secure to the Grantee in perpetuity the

Rights hereby granted to the Grantee.

This Deed of Servitude shall be registered against the title deeds of the

Properties.

The costs of the drawing and registration of the Deed of Servitude,
including the costs of any necessary diagrams and plans, shall be paid

and borne by the Grantee.

No consideration is payable by the Grantee to the Grantor for the grant

of the servitude.

These conditions shall not prejudice in any way the rights conferred
upon the Grantee by any act, ordinance, by-law, regulation or any other
law and the rights hereby granted shall be deemed to be in addition to

the Grantee's statutory rights and not in substitution thereof.

ool o

N
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8.6 The terms and conditions contained herein shall be binding upon the
Grantor, its successors, successors in title, or its lessees, agents,
servants or any other person occupying the Properties on behalf of, or

by arrangement with the Grantor.

And the appearer declared in the name and on behalf of the Grantee to accept the
Rights, agreeing to fulfil all the conditions imposed upon the Grantee as set out in this

Deed of Servitude.

Thus done and signed on the day, month and year first aforewritten in the presence of

the undersigned competent witnesses and of me, the Notary.

AS WITNESSES

QUOD ATTESTOR

NOTARY PUBLIC



SCHEDULE 8

TO

CONCESSION CONTRACT
FOR THE

DESIGN, CONSTRUCTION, EXHIBITION INSTALLATION,
OPERATION AND MAINTENANCE OF THE INTERPRETATION
CENTRE COMPLEX

FOR THE

CRADLE OF HUMANKIND WORLD HERITAGE SITE

INSURANCE
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Dear Sirs

PROOF OFINSURANCE LETTER
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Houghton Place
51 West Street
P.O. Box 3211
Houghton

2041

TO WHOM IT MAY CONCERN Tel : 483-1212

Fax: 483-1300

This serves to confirm that Stocks Building Africa (Pty) Ltd have affected cover for the

following risks:-

ASSETS
Insurers
Policy No.

Cover

Sum Insured

CONTRACTORS ALL RISKS

Insurers
Policy No.

Cover

S.A. Eagle Insurance Company Ltd
SACOM4315045

Loss or damage as a result of fire, explosion,
earthquake, storm and allied perils, malicious
damage, accidental damage including loss or
damage to money, goods in transit, accidental
damage and computer equipment.

Full Value

Santam Limited
08108985510-1

Physical loss or damage to the works during
construction including materials for incorporation
therein.

DJ Sanders, L Bain, AG Calmeyer, GJ “on 4 @
Coet:;’r,%sGamsy, V Ho-Hip, a SAFS!A m

Directors: JD Jackson, R Nancarrow, DO Norton,
HL Smith, GD Taliadoros

MEMBER Frussc

TN Insurance Broners 12y Lid Reg Ko sUB/asgsssm

N



Main Extensions

PUBLIC LIABILITY

Insurers
Policy No.

Cover

Limit of Indemnity

Main Extensions

MOTOR VEHICLES

Insurer
Policy No.

Cover

Main Extension

2.

Surrounding Property

Debris Removal

Claims Preparation Costs

Escalation

Transit of Materials

Off Site Storage

Maintenance

Consequences of Defective Workmanship
Design and Materials

Santam Ltd
08108985510-1

Legal Liability to third parties as a result of
accidental death injury disease and/or illness to any
person.

Accidental loss or damage to third party property.

R20,000,000 any one occurrence unlimited in the
period.

Cross Liabilities
Joint Insured Clause

Legal Defence Costs
Defamation Liable and Slander

Santam Limited
19874073

Comprehensive cover on all vehicles owned, hired,
leased by the insured.

Passenger Liability
Third Party Liability



CONSTRUCTIONAL PLANT

Insurer : Santam Limited

Policy No. : 07808985512-7

Cover : All risks on Mobile and Non-Mobile Plant and
Equipment.

Limit of Indemnity : R3,500,000 any one item

Main Extension Replacement Plant
Indemnity Period — 3 months
Hired-In Plant

PROFESSIONAL INDEMNITY

Insurers Santam Limited
Policy No. 20212771
Cover : Errors and Omissions as a result of Stocks Building

Africa’s professional activities.

Limit of Indemnity : R20,000,000

EMPLOYERS LIABILITY

Insurers : S.A. Eagle
Policy No. : SA COM 4315043
Cover Employers Legal Liability as a result of death and/or

injury to employees.
Limit of Indemnity : R20,000,000
We confirm the premiums have been paid.

Yours faithfully
GIB INSURANCE BROKERS (PTY) LTD

LANCE PATCHING %

ﬁw—%ﬂ(
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SOUTH AFRICAN QUANTITY SURVEYORS
IZSUED BY GLEMRAND I B RRCFESSIONA L SEAVICES A DIVISIOH CF

A

LIMITED (B23. Mo ST U0

m=irs

(PTY;LIMNTED CriBZHAL

[T 1S KERERY CERTIFIED THAT THE INSURZD IS In:CENY

Certificate flo.
The Insured
Business
Postal Address

Datrz of Proposal

Periad of Insurance

2125 Reputbhc ef Sawn ~inca

THI LHDZRNF TIRS INSURZAS

Limit of Liability ... feic .

LA |

ATE OF INSURANCE ;

c s
ShNGANT

2anstury PO e 2in ‘.j. Tl

-~
-

108 Rz;. Olfite, 233 Kert Avamu2

i ZEHALF OF
~ADAUSAL SROFEES QAL UNHDES YEITINTZ
IESLER

-y e
IR

FOF S TAMLRMNTED {Rag tid 1514

cEa A
FASEILLS NS,

PURIED B¢ IHSURZRS UNDER LIASTER POLICY NO. 2915
02,0120
WELKER MMARE CONSULTING QUANTITY SURVEYORS
QUANTITY SURVEYORS
P O BOX 67834, BRYANSTON, 2021
11 SEPTEMBER 2002

1 WOVENMBER 2002 TO 31 OCTOBER 2003

—_—

&f Claii

L. Per.Policy Petiod

P e e e e e =

PfOiGSSIOﬂaf Indernnily | R2 000 00000 | Unlimited R3 500.00 R10 712 61
Public Liabilily | R1000000.00 | R 100000000 | R 50000 Included in above
. SLimit of Llabmtyu o ;
SR . Per Cfanm ©}i'Per Policy Pegiod ] o
D:s"}onesty of R2 000 000.00 I Unfimil2d .
erpioyees L !

! SubConiraz s Dulizs i
! Loss of Dozuineiis 2 R

Reutro-Active Date : 1JONE BUT 1 ilovembar 2002

Clat:ns Mot zation:

. LEHALF OF THZ UNS

FORANRD

(N RESPECT OF CXTZ153 7.5

ten elain hereundar maest 4

Ly circornstances vehizh may give rise
n2tiftad irenadiatel 7 to Glencand RLLE Professianal Sorvicul
P Cot 2543, Randburg, 2125 Talaphona puir Dar (611).323.1 118
Fazsirni'a £311) 323-1333

2

R
1 Co TR S N

OER ‘J'{lTERa/I JSJ ZRS
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12523Sh1108: 0L

WCM4  B8£:87 £882-3 -100
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Lo <29 lottere

8770158

Goarrad {5 Professivasy Samer
A Tvicion o Gioront! 53 Lkt
Rag No WE700A0CT08

288 Kerd Avenve, Ranciuey, ZT56
P O 8o 2546 Rendbery, 2725
SxRfr Alries

Tad: {879} 2R
Fﬁ 1267} 2203055

[

& AUGUST 2003

TH WHOM IT MAY CONCERNM:
Dur Bef, Michee! Parker
Oirect Line: 011 329-1955

m MD@G & &..WTES {m’ﬂ E.'s'ﬁ'

This {etter serves 10 confirm that we have placed a Professionat Indeminity Insurance Policy on behislf of
shove-mantioned Client Briefly, the terms of the policy ane 25 Rllows:-

Insurars : Sentsm Insurance Compeny Limited
Limit of Indespnrity - R10,0006,000 each and every daim
CeriiGcale Mumbsr Cartiicate 0671702 1 teorms of the Prgfessional Indemnily

Insursnce Scheme arrenaed for and on behalfl of members of the
South African Assacigtion of Consulting Enginesrs underwritien
by Santam Limited

Pariod of insurance G2 Acgust 2002 to 31 October 2003*

* The inftiel annusi policy hizs been extended for a pericd of three months,

We also confirmm that the policy is currentiy of full foree and effect.

Youses faithfyliy

GLEMRARM TUONAL CERYy 7T

rsmational Risk Management Sonsiitants ong nsurance Brokers

Chvisional Direstoss ;£ Smrnm‘mmw.ﬂgdcmmmmhc&&(wﬂmmmm @
A Beespbeman, © Syt 82 Parkes D M B Sxls-Coopde®, H 2 Shawen, 59k Koo (A2) A
mm- A W Mansfieid (Chnimen), D & Heper (58 Exeasthee Coar), & € Beover, RG ColmE G ¥ Farmirs,

& 7t Soonga, J ¢ Mendemon, §  shtton, £ W Kooy, M Fiunens, 5 8 et (A5, € Mo (A% 85 D W Ryne, 8 N Sescs” SAFSIA
Group Secrebury - £ Pvce womdar
0365 252837 " Grttish

N
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Gbrvand M- B Profeagional Services Tel: (011} 329-t111
A Divisian of Glenrend M-+ B Limied Fax:(011)829-1560 2
Reg. No. 199700800106 Dooex : 343 oharmesbury ¢
268 Kert Averus, Rendburg, 2194 Email: nl@ghmmndmbcons 3
P O Bax 2544, Randburg, 2125 www.ghoandmibeors i
South Atoa www. professinslingi 80,28
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03 April 2003 ‘
LECTORI SALUTEM

This serves 1o confirm that we have arranged Professional Indemnity Insurance cover on behalf of Crane
Registered Quantity Surveyors (Pty) Ltd on the following basis:

3R T W

Limit of Liability R2 000 000 any one claim but limited to R4 000 000 in the g

aggrepate, during the period of Insurance. ;
Excess R3 500.00 each and every claim :
Insurers Admiral Underwriting Group ;
Period of Insurance 1 February 2003 1o 31 January 2004
Retro-Active Date : 1 February 2001 but 01 February 2002 in respect of Extensions {

Y eldy

Subject to the terms and conditions of the policy.

Bl

CLAUDIA FIGUEIRA

GLENRAND MIB PROFESSIONAL SERVICES
TEL: (011) 329-1882

FAX: (011) 329-1969

E-MAIL: cfigueira@glenrandmib.co.za

GUIFIRNEA 1)

PHSOFRE WA T SRR P R T

eV

v

International Risk Managsment Consuitarts snd Insurance Brokers

PP FRLRRER AN i 2 s T 2T P A g TS N e BURS AR SR VR T

Divisional Direaters : £ 5 van Ramez (Chaimen), M A de Roos (Managing ¥scion), M C Fink (Chinf Administration ORtsr),

A Bertalsmann, C Smythe, M Parker, D K H PeutineCampbe#*, M . Shewsn

Group Directors : A W Mansfiekd (Chatrrmr), D J) Hampur (Chis! Sxacutie Offics), G C Besver, RG Cottral, G T Fervia,

G R Gocrge, J H Harderson, M P Huttan, CW Keey, M FKunare, M 8 Marin (AR), G Munro (AR} M D W Rysn, 8 HSeach" SAFSIA
Group Secretary : FJ Vorster Mamb et
G302 * Brlish

IRWANSY e
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THE SCHEDULE

1 03/5758SP/8
Protector Insurance Brokers (Pty) Ltd
ssured’| Gapp Architects and Urban Designers (Pty) Ltd
1l 97 Second Avenue
. Melville
71ty Johannesburg
| 2092
Architects Town Planners and Urban Designers
SehErom:i] 01 Seplember 2003 L
E -T‘L i Fo% 31 August 2004
T .TlRetroactlve‘Dafd 01 September 1995

'ihlnsuradm

‘:“'u:gae'rw'ri'tér" \nsurgrsy eferancar N TV LR ] i
e e e e |
Santam Limited 0 100 | R85,158.78 | R11,822.23 | R97 081.01

This Policy is payable monthly. Premium is payable in advance in 12 equal monthly instaliments of F: 8899.09
(Which includes the 10% monthly loading)

T T g A i Ty MRS O DY TR T AT w‘ww,mpﬁr T JER
e ol Rer Claimlifi Rer/PolicyiRsriod M2 Excess/DedLH jlife SR A
R 2,000,000.00 | R 4.000,000.00 R 35.,000.00

IEREREE:

" SRR IOt E R L BT vjlgT F Pli ‘rqm '1:‘1:1) J'j}“t;:“[ oy
e ....Extenswn S T PRTC AR eRer Policy Petad ik [ ﬁﬁxcessloedudh lel SN
Dichonesty of Employees R 2,000,000.00 Included in the R 35,000.00

Policy Period Limit
shown above

Fee Recovery R 200,000.00 Included in the R 17,500.00
Policy Period Limit
shown above
Loss of Documents R 25,000.00 Included in the R 250.00
Policy Period Limit
shown above

Date of Proposal / Underwriting Information: 05 September 2003

Signed at Johannesburg on this 8th day of October, 2003

B

Authorize for and on behalf of the Insurers

Quote number : API 62706 Schedule Page 1 of 4
Printed by : Jacinta Wessels
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